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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT | 


RETAIL CLERKS INTERNATIONAL ASSOCIATION, ) 
LOCAL UNION NO. 1288, ET AL., ) 
Petitioners, | 
v. ) No. 21,010 
NATIONAL LABOR RELATIONS BOARD, 
Respondent. ) 


| 
PREHEARING CONFERENCE STIPULATION 


Pursuant to Rule 38(k) of the Rules of this Court, the parties, subject to 
the Court's approval, hereby stipulate and agree with respect to the 
issues and the joint appendix as follows: 
I. STATEMENT OF THE ISSUE PRESENTED 
Whether the Board erred in finding that the 'demonstrator" con- 
tract provisions sought by the Unions are prohibited by Section 8(e) of 


the Act. 


Il, THE JOINT APPENDIX 


| 
1. The portions of the record to be printed in a joint appendix 
| 


shall consist of: | 

a. This prehearing conference stipulation, and the Court's 
order in connection therewith. | 

b. Decision and Order of the Board, including the Trial 
Examiner's Decision. | 

ce. Such portion of the typewritten transcript and the exhibits 
in the Board proceeding as each party shall respectively designate. 

2. Each party will pay the costs of what it designates, petitioner 

bearing the cost of printing items (a) and (b) above. Petitioner will 


serve its designation on the other parties on or before July 14, 1967. 
The Board will serve its designation on the other parties on or before 
July 19, 1967. James Mead and Roger Mead, d/b/a/ Mead's Market, 

if granted leave by this Court to intervene, pursuant to its motion dated 
June 2, 1967, will serve its designation on the parties on or before 
July 24, 1967. Petitioner will be responsible for the printing of the 
joint appendix, and will file and serve it together with its brief on or 
before August 9, 1967. 

3. It is further agreed that any party in the briefs, and the Court 
at or following the hearing in the case, may refer to any portion of the 
original transcript of record or exhibits herein which have not been 
printed or otherwise reproduced, it being understood that portions of 
the record thus referred to will be printed in a supplemental joint 
appendix if the Court directs the same to be printed. 

Dated at Washington, D.C., /s/ Marcel Mallet- Prevost 
this 3rd day of July, 1967. Assistant General Counsel 


NATIONAL LABOR RELATIONS 
BOARD 


Dated at Washington, D.C., /s/ Tim L. Bornstein 
this 3rd day of July, 1967 Counsel for Petitioner 


[Filed July 25, 1967] Before: Bazelon, Chief Judge, in Chambers 
PREHEARING ORDER 


Counsel for the parties in the above-entitled case having submit- 
ted their stipulation pursuan¢ to Rule 38(k) of the General Rules of this 
Court, and the stipulation having been considered, the stipulation is 
approved, and it is 

ORDERED that the stipulation shall control further proceedings 
in this case unless modified by further order of this court, and that the 
stipulation and this order shall be printed in the joint appendix herein. 


Exhibit 1(i) 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


RETAIL CLERKS INTERNATIONAL ASSOCIATION, 
LOCAL UNION NO, 1288, AFL-CIO 


and Case No. |20-CB-1327 


NICKEL'S PAY-LESS STORES OF TULARE COUNTY, 
INCORPORATED 


RETAIL CLERKS INTERNATIONAL ASSOCIATION, 
LOCAL UNION NO. 1288, AFL-CIO 


and Case No. 20-CC-481 


NICKEL'S PAY-LESS STORES OF TULARE COUNTY, | 
INCORPORATED 


RETAIL CLERKS INTERNATIONAL ASSOCIATION, | 
LOCAL UNION NO, 839, AFL-CIO | 


and Case No. /20-CC-489-1 
JAMES MEAD AND ROGER MEAD, d/b/a 
MEAD'S MARKET 


ORDER CONSOLIDATING CASES, 
CONSOLIDATED COMPLAINT AND 
NOTICE OF HEARING 


It having been charged, in Cases No. 20-CB-1327 and 20- CC-481, 
by Nickel's Pay-Less Stores of Tulare County, Incorporated, herein 
called Nickel's, that Retail Clerks International Association, Local 
Union No. 1288, AFL-CIO, herein called Respondent 1288, and it having 
been further charged in Case No. 20-CC-489-1 by James Mead and Roger 
Mead, d/b/a Mead's Market, herein called Mead's, that Retail Clerks 
International Association, Local Union No. 839, AFL-CIO, herein call- 
ed Respondent 839, have engaged in, and are engaging in, unfair labor 
practices affecting commerce as set forth and defined in the National 
Labor Relations Act, as amended, 29 U.S.C., Sec. 151, et seq., herein 
called the Act, the General Counsel of the National Labor Relations 
Board, herein called the Board, by the undersigned Acting Regional 
Director for the Twentieth Region, having duly considered the matter 
and deeming it necessary in order to effectuate the purposes of the 
Act and avoid unnecessary costs and delay, | 
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National Labor Relations Board, herein called the Board, by the under- 
signed Acting Regional Director for the Twentieth Region, having duly 
considered the matter and deeming it necessary in order to effectuate 
the purposes of the Act and avoid unnecessary costs and delay, 

HEREBY ORDERS, pursuant to Section 102.33 of the Board's Rules 
and Regulations, Series 8, as amended, that Cases Nos. 20-CB-1327, 
20-CC-481 and 20-CC-489-1 be, and they hereby are, consolidated. 

Said cases having been consolidated for hearing, the General 
Counsel of the Board, on behalf of the Board, by the undersigned Acting 
Regional Director, pursuant to Section 10(b) of the Act and the Board's 
Rules and Regulations, Series 8, as amended, Section 102.15, hereby 
issues this Consolidated Complaint and Notice of Hearing, and alleges 
as follows: 

I 

(a) A charge in Case No. 20-CB-1327 was filed by Attorney 
Wesley J. Fastiff, on behalf of Nickel's on January 12, 1965, and copies 
thereof were served on Respondent 1288 on the same date. 

(b) A first-amended charge in Case No. 20-CB-1327 was filed by 
Attorney Ted R. Frame, on behalf of Nickel's on July 6, 1965, and copies 
thereof were served on Respondent 1288 on the same date. 

(c) A charge in Case No. 20-CC-481 was filed by Attorney Wesley J. 


Fastiff on behalf of Nickel's on January 12, 1965, and copies thereof were 


served on Respondent 1288 on the same date. 

(ad) A charge in Case No. 20-CC-489-1 was filed by Attorney 
Ted R. Frame on behalf of Mead's on February 8, 1965, and copies 
thereof were served on Respondent 839 on February 9, 1965. 

II 

(a) Nickel's, a California corporation with its principal place of 
business at Farmersville, California, is, and at all times material 
herein has been, engaged in the retail sale of groceries, foodstuffs, 
liquors and sundries at its stores located in Tulare County, California. 


5 
(b) During the past calendar year, in the course and conduct of 
its business operations, Nickel's gross sales were in excess of $500,000. 
(c) During the past calendar year, in the course and conduct of its 
business operations, Nickel's purchased goods valued in excess of $50,000 
from suppliers located in California, which suppliers received said 
goods directly from points outside of California. 
m | 
(a) James Mead and Roger Mead, co-partners, d/b/a Mead's 
Market, with their principal place of business at Monterey, California, 
are, and at all times material herein have been, engaged in the retail 
sale of groceries, foodstuffs and sundries at their store located in 
Monterey, California. 

(b) During the past calendar year, in the course and conduct of 
their business operations, Mead's gross sales were in excess of $500,000. 
(c) During the past calendar year, in the course and conduct of 

their business operations, Mead's purchased goods valued in excess of 


$50,000 from suppliers located in California, which suppliers received 


said goods directly from points outside of California. 
IV | 
Nickel's and Mead's each is, and at all times material herein has 
been, an employer engaged in commerce and in operations affecting 
commerce within the meaning of Section 2(6) and 2(7) of the ‘Act. 
Vv 
Respondent 1288 and Respondent 839, each is, and at all times 
material herein has been, a labor organization within the maganing of 
Section 2(5) of the Act. 
vi | 
The following employees of Nickel's constitute a unit appropriate 
for the purposes of collective bargaining within the SOEEY of Section 
9(b) of the Act: 


All retail food store employees at its stores 
located in the geographical jurisdiction of Respondent 
1288, excluding meat department employees and 
supervisors as defined in the Act. 
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: Vo 

(a) On or about July 27, 1964, Nickel's recognized Respondent 
1288 as the exclusive bargaining representative of all its employees in 
the unit described above in paragraph VI. 

(b) On various dates in July, August, September and October 1964, 
Nickel's and Respondent 1288 engaged in negotiations with respect to a 
collective bargaining agreement regarding the wages, hours and working 
conditions of Nickel's employees in the unit described above in para- 
graph VI. 

Vill 

Since on or about August 7, 1964, Respondent 1288 has demanded 

that Nickel's enter into a collective bargaining agreement containing, 


inter alia, certain provisions regarding the employment of demonstrators 


in its stores, which provisions are set forth in Appendix A attached 
hereto and made a part hereof, and which provisions are hereinafter 
described as the Demonstrator Clause. 
1>.¢ 
For many years past and at all times material herein, the work of 
demonstrating products sold in Nickel's retail stores has been customarily 
performed by employees of the producers or suppliers of said products, 
and not by employees of Nickel's. 
x 
Since on or about November 23, 1964, Respondent 1288 has been 
picketing Nickel's retail grocery stores, and thereby: 


(1) Induced or encouraged individuals employed by Nickel's 
to engage in a strike, or refusal in the course of their 
employment to perform any services; and 


(2) Threatened, restrained or coerced Nickel's. 
XI 
An object of the conduct of Respondent 1288 set forth above in 
paragraphs VIII and X, is, and has been at all times material herein, to 
force or require Nickel's to enter into an agreement containing the 
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Demonstrator Clause, which clause, in view of the circumstances set 
forth in paragraph IX, is prohibited by Section 8(e) of the Act. 
x | 
The acts of Respondent 1288 set forth above in paragraphs VIII 
and X, and each of said acts, for an object set forth above in paragraph 
XI, occurring in the circumstances set forth in paragraph [X)and in 
connection with the operations of Nickel's described above in paragraphs 
II and IV, constitute unfair labor practices affecting commerce within 
the meaning of Section 8(b)(3) and Sections 2(6) and 2(7) of the Act. 
XII | 
The acts of Respondent 1288 set forth above in paragraph X, for 
an object set forth above in paragraph XI, occurring in the circumstances 
set forth in paragraphs VIII and IX and in connection with the operations 
of Nickel's described above in paragraphs II and IV, constitute unfair 
labor practices affecting commerce within the meaning of Section 
8(b) (4) (i) (ii) (A) and Sections 2(6) and 2(7) of the Act. 
aay | 
Since on or about December 10, 1964, Respondent 839 has demand- 
ed that Mead's enter into a collective bargaining agreement containing, 


inter alia, the Demonstrator Clause, as set forth in Appendix A herein. 
XV | 
For many years past, and at all times material herein, the work 
of demonstrating products sold in Mead's retail store has been customari- 
ly performed by employees of the producers or suppliers of said products, 
and not by the employees of Mead's. 
XVI | 
Since on or about January 8, 1965, Respondent 839 has been 
picketing Mead's retail grocery store, and thereby: | 
(1) Induced or encouraged individuals employed by Mead's 


to engage in a strike, or refusal in the course of thet 
employment, to perform any services; and 


(2) Threatened, restrained or coerced Mead's. 


XVII 

An object of the conduct of Respondent 839 set forth above in 
paragraph XVI was to force or require Mead's to enter into a contract 
with Respondent 839 containing the Demonstrator Clause, which clause, 
in view of the circumstances set forth in paragraph XV, is prohibited by 
Section 8(e) of the Act. 

XVIII 

The acts of Respondent 839 set forth in paragraph XVI, for an 
object set forth in paragraph XVI, occurring in the circumstances set 
forth in paragraph XV and in connection with the operation of Mead's 
described above in paragraphs III and IV, constitute unfair labor practices 
affecting commerce within the meaning of Section 8(b) (4) (i) (ii) (A) and 
Sections 2(6) and 2(7) of the Act. , 

PLEASE TAKE NOTICE, that on the 8th day of September, 1965, 
at ten o'clock in the forenoon, Pacific Daylight Saving Time, in Court- 
room No. 1, Federal District Court, Post Office Building, Tulare & "M" 
Streets, Fresno, California, a consolidated hearing will be conducted 
before a duly designated Trial Examiner of the National Labor Relations 
Board on the allegations set forth in the above Consolidated Complaint, 
at which time and place you will have the right to appear in person or 
otherwise, and give testimony: 

YOU ARE FURTHER NOTIFIED that, pursuant to Section 102.20 
and 102.21 of the Board's Rules and Regulations, Series 8, as amended, 
each Respondent shall file with the undersigned Acting Regional Director, 
acting in this matter as agent of the National Labor Relations Board, an 
original and four (4) copies of an answer to said Consolidated Complaint 
within ten (10) days from the Service thereof and that unless it does so 
all of the allegations in the Consolidated Complaint shall be deemed to 


be admitted to be true as to it and may be so found by the Board. 
i 


} 


’ 
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DATED AT San Francisco, California this 4th day of August, 1965. 
| 


Natalie P. Allen 

Acting Regional Director 

National Labor Relations Board 
Twentieth Region 

450 Golden Gate Avenue, Box 36047 
San Francisco, California 94102 


APPENDIX A 
Section 8. Classification of Employees 

(f) Demonstrators. All work connected with or incidental to the 
demonstration of merchandise offered for sale in the Employer's retail 
store (except merchandise referred to in Section 1(b) hereof as being 
excluded from this Agreement) shall be covered by this Agreement, and 
all such work shall be performed only by members of the appropriate 
unit as defined in Section 1(a) hereof. No Demonstrator may perform 
such work in the Employer's retail store unless said Demonstrator is on 
the payroll of the Employer, party hereto or a licensee of said Employer, 
and unless the Employer at all times holds and exercises full control of 
the terms and conditions of employment of any such Demonstrators 
while such work is being performed in the Employer's retail store. 
Demonstrators shall be covered by all the terms of this Agreement. All 
employees classified as Demonstrators on April 1, 1964, ae be paid 
on the basis of the Regular Clerk's rate of pay. | 

Section 1. Recognition and Contract Coverage 

(a) Recognition. The Employer hereby recognizes the Union as 
the sole collective bargaining agency for an appropriate unit consisting 
of all employees working in the Employer's retail food stores within the 


geographical jurisdiction of the Union [with exceptions not here 
pertinent]... 
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(b) Clerk's Work. The work covered by this Agreement shall be 
performed only by members of the appropriate unit as defined in Sec- 
tion 1(a) hereof and such work shall consist of all work and services 
connected with or incidental td the handling or selling of all merchandise 
offered for sale to the public ( 
including the demonstration of such products [with exclusions not here 


the Employer's retail food stores 


pertinent]... } 


—————— ee 


: Exhibit 1(k) 
ANSWER 
Comes now RETAIL CLERKS INTERNATIONAL ASSOCIATION, 
Local Union No. 1288, AFL-CIO and RETAIL CLERKS INTERNATIONAL 
ASSOCIATION, Local Union Mo. 839, AFL-CIO and they, and each of them, 
answering the consolidated cpmplaint filed herein, hereby admit, deny 
and allege as follows: : 
' I 
Ir answer to the allegations contained in Paragraphs I and Hl, 
respondents admit the allegations contained therein. 
II 
In answer to the allegations contained in Paragraph III (a) 
respondents admit the allegations contained therein, except as specifi- 
cally admitted, respondents have no information or belief sufficient to 
answer the allegations contained in subsections (b) and (c) and basing 
their denial on this ground, deny each and every, allegation contained 
therein. ‘ 
i 
In answer to the allegations contained in Paragraph IV respondents 


admit that Nickel is an pes he engaged on commerce and in operations 


affecting commerce, but as except as specifically admitted herein, res- 
pondents have no information or belief sufficient to enable them to 
answer, and placing their denial on this ground deny each and every 
allegation contained therein. 


> 
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IV 
In answer to the allegations contained in Paragraphs V and VI, 
respondents admit each and every allegation contained therein. 
Vv 
In answer to the allegations contained in Paragraph VII (a), 
respondents allege that respondent 1288 was for many years)prior to 
this proceeding and now is the exclusive collective bargaining repre- 
sentative of the Nickel employees in the unit described and respondents 
deny that such recognition was only accorded on or about July 27, 1964. 
VI 
In answer to the allegations contained in Paragraph VII (b), res- 
pondents deny that there were any negotiations engaged in with Nickel 
in July, 1964. 
va 
In answer to the allegations contained in Paragraphs VII, IX, X, 
XI, XII, XII, XIV, XV, XVI, XVII and XVII, these respondents, and each 
of them, deny each and every, all and singular the allegations contained 
therein save and except that respondents admit that since on or about 
November 23, 1964, respondent 1288 has been picketing Nickel's retail 


grocery stores and that since on or about January 8, 1965, respondent 


839 has been picketing Mead's retail grocery store. 
WHEREFORE, respondents pray that the complaint be dismissed. 
Dated at Oakland, California, this 13th day of August, 1965. 

DAVIS AND COWELL 


By: 
ROBERT P. COWELL, 
Attorneys for Respondents 


ROBERT P. COWELL, under penalty of perjury, desposes and says: 
I am an attorney at law admitted to practice before all courts of 
the State of California, including the National Labor Relations Board, 


and am the attorney for respondents in the above entitled action; that 
| 


@ 
a 
. 
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the facts in the above entitled action are within my personal knowledge; 
that respondents are unable to make the verification because their 
offices are maintained outside the County of Alameda, the county where 
declarant maintains his offices, and for that reason declarant makes 
this verification on behalf of respondents, and the same is true of my 
own knowledge except as to those matters which are therein stated upon 
information or belief; and as to those matters I believe it to be true. 

I declare under penalty of perjury that the foregoing is true and 
correct. 


Executed on August 14, 1965, at Oakland, California. 


ROBERT P. COWELL 


13 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
TWENTIETH REGION 


In the Matter of: 


RETAIL CLERKS INTERNATIONAL ASSOCIATION, 

LOCAL UNION NO. 1288, AFL-CIO | 
: \Case No. 

OES * 20-CB-1327 


NICKEL'S PAY-LESS STORES OF TULARE COUNTY, 
INCORPORATED 


-and- 


RETAIL CLERKS INTERNATIONAL ASSOCIATION, 
LOCAL UNION NO. 1288, AFL-CIO 


: Case No. 
Hoa ? 90-CC-481 


NICKEL'S PAY-LESS STORES OF TULARE COUNTY, 
INCORPORATED 


RETAIL CLERKS INTERNATIONAL ASSOCIATION, 

LOCAL UNION NO. 839, AFL-CIO at 

: |Case No. 
=and= : 20-CC-489-1 


JAMES MEAD AND ROGER MEAD, d/b/a 
MEAD'S MARKET 


Tuesday, September 21, 1965 
County Courthouse, 
Fresno County Courthouse, 
Fresno, California 


Pursuant to notice, the above-entitled matter came on|for hearing 
at 10:00 o'clock a.m. | 
BEFORE: 


LOUIS S. PENFIELD, Examiner, 
National Labor Relations Board 
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2 APPEARANCES: 


JOHN H. ARBUCKLE, Attorney at Law, 450 Golden Gate 
Avenue, Room 13440, San Francisco, 
California; appearing on behalf of 
General Counsel, National Labor 
Relations Board, Twentieth Region. 


TED R. FRAME, Attorney at Law, (Firm of Frame 
& Courtney), Post Office Box 895, 
Coalinga, California; appearing on 
behalf of Nickel’s Pay-Less Stores 
of Tulare County, Incorporated, 
Charging Party; and, Mead's 
Market, Charging Party. 

ROLAND C. DAVIS, Attorney at Law, (Firm of 

‘ Carroll, Davis, Burdick & McDonough) 

351 California Street, San Francisco, 
California; appearing on behalf of 
Respondents, Locals 1288 and 839; 
and, 


ROBERT P. COWELL,’ Attorney at Law, (Firm of Carroll, 
Davis, Burdick & McDonough), 351 
California Street, San Francisco, 
California; appearing on behalf of 
Respondents, Locals 1288 and 839.. 


S. J. LIPPMAN, DeSales Building, Washington, D.C.; 
appearing on behalf of Retail Clerks 
International Association, AFL-CIO, 
Intervenor. 


* * 
LEONARD W. WHITNEY 
was called as a witness by and on behalf of the General Counsel and, 
having been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. ARBUCKLE: 


* * * * * 


Q. What is the nature of the work of the clerks in your stores? 


A. They receive the merchandise in the store; they stock the shelves; 


they display the merchandise; and they wait on the customers at the 
check-stand; and, they police the stores. 
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Q. When you say “they display the merchandise,” what do you 
mean by that? A. Well, they either stack it in stacks or in the case of 
the produce department, they put the produce on the racks. | 

* * * * * 

MR. ARBUCKLE: Well, let me say this, Mr. Examiner, I think 
Mr. Davis did propose a stipulation a moment ago that, if we could 
enter into it, it would possibly eliminate the need to carry on with the 
events since September 13, 1965, and I believe he stated in his propos- 
ed stipulation to the effect that he was willing to propose that from 
November 23, 1964 up to September 13, 1965 that one of the objects of 
the picketing was to obtain the demonstrator clause which we have 
brought into issue in this complaint. 

Would you so stipulate, Mr. Davis? 

* * * * | * 

MR. DAVIS: I assume, Counsel, you are now referring to the 
picketing at Nickel's Pay-Less? 

MR. ARBUCKLE: Yes, I am, to Nickel's only. 

MR. DAVIS: We will so stipulate. 

TRIAL EXAMINER: All right, the stipulation will be accepted. 


* * * * | * 

BY MR. ARBUCKLE: | 

Q. Now, has the picketing in any way affected the deliveries that 
are customarily made to your store by the suppliers? A. Yes, it has 


cut off practically all deliveries except for the beverage companies and 
a few independent suppliers. 

* * * * | * 

Q. Now, does it ever occur at any of your stores that free samples 
of goods are handed out to your customers as they are going through this 
store? <A. Yes. 

Q. For how many years has this practice been engaged in at the 
Nickel's Stores? A. Ever since we have been in business, twenty 
years. | 
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Q. In the trade, is it - this practice frequently described or 
called a demonstration? A. Yes. 
Q. Now, calling your attention to 1965, have there been any de- 
monstrations in the Nickel's Stores in 1965? A. Yes. 
Q. Do you know approximately how many? A. Well, we have had 


approximately - well, in the last year and a half - we have had approxi- 
mately forty. 

Q. In the last year and a half you have had about forty? A. Yes. 

Q. All right, and during that one and one half years, have any 
soft drink companies given demonstrations in your stores? A. Yes, 
we have had several. 

We have had RC Cola, Pepsi Cola, Seven-Up, Double Cola, Shasta 
Beverages; there have probably been some others that I can't remember. 

Q. Have any milk or ice cream companies given demonstrations 
in your stores during this last year and one half? A. Nielson's have 
demonstrated milk and the Swift and Borden Companies have demonstrat- 
ed ice cream. 

Q. Have any meat companies demonstrated any of these products ? 
A. Hormel has demonstrated sausages and wieners and Libby's has 
demonstrated Sloppy Joe Sandwiches in their canned meat division. 

Q. Have any Chinese foods been demonstrated during the last 
year and one half? Al. La Choy has demonstrated Chinese foods. 

Q. Any other foreign foods such as Pizza or anything like that? 

A. Excellent Pizzas has demonstrated Pizzas. 

Q. What about sugar; have the sugar companies done any demon- 
strating in the last year and a half? A. Well, Spreckels andC & H 
have demonstrated either cotton candy or given away orchids in the 
store. 

Q. Any other food products that you can think of for which 
demonstrations have been given in the store during the last year and one 
half? A. Quaker Oats has demonstrated tortillas and pancakes. 

I can't think of any others. 


é 
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Q. All right. 

You may have answered this question but I do not pomaener the 
answer. 

Approximately how many years have demonstrations been given 
at your stores during the years this has been a practice? A. Ever 
since we have been in business, which is about twenty years. 

Q. Now, has Nickel's ever had on its payroll any of the persons 
who have engaged in the demonstrations of the various products in your 
stores? A. No. | 

Q. Has Nickel's ever paid the wages of those persons who have 
engaged in demonstrations in your stores? A. No. 

Q. When I say ever; I mean, over the twenty year period you 
have been in business? A. Not that I know of. 


Q. To your knowledge, who has paid these demonstrators ? 
* * * * | x 


A. The manufacturer or broker. 
* X* * | 

BY MR. ARBUCKLE: | 

Q. Describe for us the nature of these demonstrations; give us a 
description of what happens, describe for us what a demonstration is as 
far as you have observed? A. Well, the demonstrator comes into the 
store and hands out samples and talks up the product, whatever particular 
product she happens to be demonstrating at the time. | 

Q. During what days of the week do these demonstrations take 
place when they do take place? A. Usually on Saturdays; sometimes, 
Fridays and Saturdays. 

Q. Why isthat? A. Well, those are usually the two days we do 
the most business, and the days that are most profitable for them. 

Q. All right, now what hours of the day are the demonstrations 
usually given? A. Usually, from somewhere around 10:00 o'clock in 


the morning until somewhere around 6:00 o'clock in the evening. 


Q. Is it your experience at Nickel's that the demonstrators are 
all women? A. Yes. 

Q. What type of dress do they usually wear in connection with the 
demonstration or while they are giving their demonstration? A. Well, 

I don't think that they have to have any particular type of dress. 
Usually, they have just a white dress. 

Q. What equipment do the demonstrators use in connection with 
their demonstrations? A. Well, it depends on what they are demon- 
strating. 

The beverage companies usually have a dispenser that they 
dispense their drinks from. 

Q. Who ownsthatdispenser? A. The beverage companies. 

Q. Do they bring that with them when they come to give a demon- 
stration? <A. Yes. 

Q. All right, what other equipment is used? A. For Chinese 
food, they use an electric skillet to prepare their food. 

Q. Who furnishes that? A. The broker-salesmen. 

Excellent Pizza, they have a little oven that they cook their 
pizzas in. 

Q. Who furnishes that? A. They bring that themselves. 

The sugar companies of course they have cotton candy machines 
that they make their cotton candy with that they have themselves. If 


they demonstrate orchids, they just bring the orchids with them and put 
them on a tray and hand them to the ladies in the.store. 
Q. Now, please keep your voice up, Mr. Whitney, so that everyone 


can hear you. 

What about the milk or ice cream companies; what equipment do 
they use in connection with their demonstrations? A. The milk com- 
panies have a little cabinet with a tank in it that will hold ice where theycan 
stick the milk in it, a part carton of milk while they are waiting to pour 
the milk out for the customers. 
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The ice cream companies, they usually just stand right beside 
the ice cream cabinet and dip it out of a package of ice cream that is 
open in the cabinet. | 

Q. Who furnishes the cups for the cones and the various equip- 
ment that is used for the milk and ice cream? A. The capers who 
does the demonstrations. 

Q. What do you furnish, if anything, to the demonstrators when 
they give demonstrations in your store? A. Just the merchandise to 
demonstrate with. 

Q. You just furnish the ice cream and the milk or whatever they 
are demonstrating? A. Well, no, not what they use. 

We buy the product and sell the product that they are Lae 
ing. However, we furnish nothing that they use to demonstrate with. 

Q. You mean, if Pepsi-Cola is demonstrating Pepsi-Cola, they 
bring their own Pepsi-Cola, so to speak, rather than use your Pepsi- 
Cola? A. Well, when they demonstrate Pepsi-Cola, they use it out of 
the tank, it is a syrup and gas. 

They do not use Pepsi-Cola out of the bottle. 

Q. Is that syrup in that tank a product you have in the store? 

A. No. | 

Q. That is not for sale at the store, is it? A. No. | 

Q. Now, do Nickel's select these demonstrators, that is these 
persons who give the demonstrations? A. No. 

Q. Does Nickel's determine the amount of wages that is going to 
be paid to these demonstrators? A. No. 

Q. Who determines what hours the demonstrators will work when 
the demonstrations are given in your store? A. The company that 
employs them. ; | 

Q. Who tells the demonstrator what to say in connection with 
their statements they make to customers? A. The company represen- 
tative. 

Q. What companies’ representatives? A. The company who is 


doing the demonstrating. | 


20 

* * * * * 

Q. Mr. Whitney, you have already described for us the work the 
clerks do in your stores. 

Do the demonstrators engage in any of that same work that you 
customarily assign to the clerks? A. No. 

MR. DAVIS: I will object and move to strike the answer. 

* * * * * 

TRIAL EXAMINER: Well, you may put it that way. 

You are asking him do they do any of things he has described, 
these particular employees in his grocery stores; do any of the demon- 
strators do the same type of work. 

Is that essentially what you are asking? 

MR. ARBUCKLE: Yes, Mr. Examiner. 

TRIAL EXAMINER: I will permit that. 

BY MR. ARBUCKLE: 

Q. Can you answer the question? A. Yes, I can answer it. 


No, they do not. 

Q. Have you ever paid the wages of any demonstrator who has 
given a demonstration in your stores? A. No. 

Q. Have you ever had a demonstrator on your payroll? <A. No. 

Q. Has your company ever reimbursed the supplier of the goods 
for the cost of the demonstrations? A. No. 


* * * * * 


Q. Does Nickel's give any directions to the demonstrators while 


they are engaging in their demonstrations in your stores? A. No. 
bd * * * * 
FURTHER DIRECT EXAMINATION 
BY MR. FRAME: 
Q. Mr. Whitney, does Nickel's establish wages and hours or work- 
ing conditions for demonstrators in its stores? A. No. 


* * * * 


BY MR. FRAME: 

Q. Has it ever? A. No. 

* * * * * 

MR. ARBUCKLE: Mr. Examiner, I would like to propose a stipu- 
lation at this time regarding the picket sign used during the period from 
November 23, 1964 up to September 13, 1965. 

The picket sign said: 

"PICKET, ON STRIKE, RETAIL CLERKS UNION LOCAL 1288, 
OUR CLERKS ON STRIKE FOR FAIR CONDITIONS. PLEASE DO NOT 
PATRONIZE NICKEL'S PAY-LESS, UNFAIR." 

That is the end of the proposed stipulation. 

MR. DAVIS: We will so stipulate. 

MR. COWELL: So stipulated. 

* * * 

CROSS EXAMINATION 

BY MR. DAVIS: 

* * * * | * 

Q. * * * What do you mean by "demonstrations"; what actually is 

done by a demonstrator? A. Oh, such as the beret companies 
serving beverages. 

Q. What do you mean by "serving beverages?" A. They have 
little paper cups and they give the customer a small paper cup of Pepsi- 
Cola or whatever brand they are serving. | 

Q. Do all the beverage companies operate the same way; they all 
serve the beverage out of a dispenser? A. All but one that I know of. 

Q. What is that one? A. I think it is Mason's Root Beer, Iam 
not sure. 

(Pause.) 

I am not sure on the brand. 

Q. How is that handled? A. They serve that by opening bottles 
and pouring from the bottles. 
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Q. Where do they get the bottles? A. They bring them in. 
Q. They do not take them off the shelves or out of the cold cases? 
A. No. 
Q. How is a demonstration arranged for at Nickel's Pay-Less? 


A. The company will contact me and ask to demonstrate and ask 
me to usually run their item on an ad along with their demonstration. 

Q. Does Nickel's Pay-Less receive any compensation for this? 
A. No. 

Q. Do they receive any inducements of any kind? A. Not usually, 


Q. Who pays for the ad? A. We do. 

Q. What is your incentive to have a demonstration? <A. Just to 
have the refreshments served at the store. 

Q. There is no merchandise you receive from that company that 
is putting on the merchandise at less than the usual cost? A. I don't 
think - the only one I would know of would be the beverage companies. 
It is not necessarily a demonstration, but any time you run an ad for a 
beverage company - not any time, but by previous arrangement, they 
will give you say, one free with five. 

Q. One free what? A. One free case. 

Q. This would include occasions when they have received your 
permission to put ona demonstration? A. That is right. 

* * * * * 

Q. Are there suppliers who do not have any demonstrations that 
you deal with? A. Oh, yes. 

Q. They provide you equally good deals, as you put it, to those 
that do put on demonstrations? <A. Yes. 

* * * * * 

Q. Then why do you have these demonstrations? A. Basically, 
to serve our customers with a beverage or some type of refreshments. 

Q. And, on occasion, orchids? A. Right. That would be -- 

Q. What is that? <A. That would be an extra something that they 
get for coming in the store. 
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* * * * Oe ae 

Q. Is there free coffee given out on occasion? A. On occasions, 
yes. | 
Q. Who does that? A. That is not done by demonstrators. It is 
done by just making a pot of coffee and letting the customers serve 
themselves. 

Q. I see. 

Who makes the coffee? A. Ourselves, sometimes, and sometimes 
the salesmen. 

Q. When you say "ourselves,"' who do you mean? A.) well, either 
the manager or myself. 

Q. Do clerks ever make that coffee? A. Not that I know of. 

Q. Never? A. Not that I know of. | 


* * * 


BY MR. DAVIS: 


Q. You mentioned these anniversaries, you mean your own 


company's anniversary? <A. Yes. | 
Q. These suppliers will tie into your anniversary, is that it? 
A. Yes, that is right. 
* * * * | * 
Q. When you say "they help him," wee do you mean by "they?" 
A. Some of the clerks. 
Q. Now, other than your anniversary, do you put on Heals 
promotional activities for a particular product or brand or anything like 
that during the year? A. Quite often. | 


* * * * | * 

Q. Do you put on a special display of the merchandise in the 
store? A. We stack the merchandise. 

Q. Who is "we"? A. The stores. 

Q. Does the store manager stack the merchandise? A. No. 

Q. Who does it? A. The clerks. 


a * * 
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Q. Now, you have testiffed that Swift and Borden's have demon- 
strators come in to give out free ice cream. 

Where are these demonstrators located in the store? A. Next 
to the freezer. 

Q. How do they get their ice cream to give away? A. Out of the 
cabinet. x 

Q. This is the cabinet ffom which you sell the ice cream? A. 
Yes. 

Q. Thatis right? A. Right. 

Q. Who puts the ice cream inthere? A. The clerks. 


* * « * * * 


g 
Q. Where is this Sloppy Joe Sandwich canned food displayed when 


the demonstrators are there? A. With a stack. 
Q. Where the merchandise is stacked in the store, is that right ? 
A. Yes. 


Q. Who has stacked oA merchandise? A. A clerk. 
Q. Where is the - or, where does the demonstrator get the mer- 


chandise to demonstrate ? At She opens a can. 

Q. From the stack? A. Yes. 

Q. Now, in a case like that, Mr. Whitney, the demonstrator is 
using ycur product, is that right? A. Yes. 

Q. Who pays for that; A. The salesmen. 

Q. What do you mean hy the "salesmen"? A. We keep the empty 
cans and when the salesman comes back after the demonstration is over, 
he writes a credit for all the cans that are used. 

Q. This is the wholesale salesman that does this? A. Yes. 

Q. Is this also true of the ice cream, for example? A. Yes. 

* * j * * * 

BY MR. DAVIS: ‘ 

Q. Now, Mr. Whitney, fyou have testified that La Choy demonstrates 
Chinese foods in your store 2 A. Yes. 


cy 
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Q. How is this demonstration put on? A. A table was set up 
beside a stack of La Choy Chinese food and they would open a can and 
mix it up and serve it in a little paper cup. | 

Q. This is heated? A. Yes. 

Q. How is it heated? A. In an electric skillet. 

Q. I think you testified that the demonstrator oe in n the 
electric skillet? A. Yes, and table. 

Q. Andthe table? A. Yes. 

Q. I guess you must have a plug there to plug it in? A. We 
locate the stack close to an electric outlet. 

Q. Who pays for the electricity? A. I do; Nickel's Pay-Less 
does. | 
Q. This location is close to where the Chinese food is displayed 
in your store, is it not? A. Yes. 

Q. Where does the demonstrator get the can which she opens ? 

A. Off the display. 

Q. The same system is followed, that the cans are counted and 
then you are reimbursed? A. Yes. | 

Q. Is that all you are reimbursed for? A. Yes. | 

Q. Now, you have testified that the Excellent Company, I guess 
it is, demonstrates pizza? A. Yes. 

Q. How is this demonstration carried on? A. By baking a pizza 
in a small oven, an electric oven. | 

Q. Where is this demonstration located? A. Next to our display 
where the cabinets hold the pizza. 

Q. Is this a cold cabinet? A. Yes. 

Q. Who stocks that cabinet? A. The truck drivers who bring it 


Q. Who replenishes it? A, He does. 

They have enough on display between times and he Cees back and 
supervises the demonstration and brings the merchandise in, he brings 
it in off of his truck. 


¢ 
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Q. Who is "he"? What company, the Excellent Company? A. 

Yes, the Excellent Company. 

Q. You mean, this product is only displayed when you are having 
a demonstration? A. Well, gt is displayed regularly in the delicatessen 
case. 

Q. And it is stocked entirely by the truck driver? A. Yes. 

Q. Is it not re-stocked or re-arranged in any way by the clerks? 

. No. ‘ 

* * j * * * 

Q. Now, the Quaker odts Company demonstrates or sends demon- 
strators in, I think your testimony was, to demonstrate tortillas and 
pancakes, is that right? A.* Yes. 

Q. How is that demonstration carried on? A. Inthe case of the 

tortillas, they use this Masa Harina, that is the name of the 
tortilla flour. 


Q. That is a brand of fess flour? A. That is a brand of 


tortilla flour, yes. 

Q. All right, proceed; A. They take the flour and mix it into a 
dough and they roll out tortillas and serve with, or serve them to the 
customers. They cook thenr on an electric skillet. 

Q. Where is this-demonstration, that is, where does it take place 
in your store? A. At one of the ends next to an electric outlet. 

Q. Where does the demonstrator get this flour? A. In that 
case, the salesman brings his own flour. 

Q. Do you sell this flour in your store? A. Yes. 

Q. But, the demonstrator does not take the flour from your 
stock? A. No. 

Q. How about the pancakes? A. The pancakes are served like 
a breakfast. 

They use a hot plate and make little pancakes and serve them on 
a plate with syrup. 
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Q. Where do they get the flour? A. The salesman brings it. 

Q. Again, this is not taken from your supply? A. No. 

Q. In both cases, the case of the Excellent Pizza preparation and 
the tortillas and pancakes for Quaker Oats, what is the compensation 
that you receive for the demonstration? A. None —— 

Q. No special prices? A. No. 

Q. Do you supply the power for the cooking? A. Yes. 

Q. Ido not remember, Mr. Whitney, whether I asked | you about 
the pizza supply or not. 

Is that brought in by the demonstrator or the salesman or is that 
obtained by the demonstrator from your shelves? A. It is brought in 
by the salesman. 

Q. Only by the salesman? A. Yes. 

Q. Where is your pizza kept that you sell? A. Ina deli-case and 
then they have a portable refrigerated case that they use in some stores. 

Q. Who is "they'"? A. We have a case and they use it. 

Q. Where does the demonstrator get the pizza? A. ‘She gets it 
from the salesman. 

Q. Not from the case? A. No, it - - - excuse me. | 

She gets the pizza that she cooks to serve from the salesman. 

Q. And in no case, does the demonstrator take pizza from the 
case to demonstrate so-called; that is, to give away? A. I don't think 
so; if she does, the salesman replaces it if she runs out of what he leaves 
her. | 


Q. But, she may take it out of the case if she is short? A. That 
is possible, yes. 

Q. And it is the clerks who put that in the case in the! first place? 
A. It is the salesman. 
Q. The salesman puts that in? A. Yes, he services |off of a truck. 


Q. And in all cases, no one but the salesman touches that pizza in 
the case? A. That is right. 
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Q. Now, has it ever happened, Mr. Whitney, that when a demon- 
strator is in the store and there is a need for more of the product to 
demonstrate, that either the demonstrator or the clerk goes and gets a 
further supply either from thefshelves or from the back room? A. 


§ 
The clerk may go get a further supply. 


Q. This does happen? ,A. Yes. 

Q. What does the clerk Ho with it? A. He brings it out and re- 
builds the stack. : 

Q. Where the demonstrption is taking place? A. Yes. 

Q. So, it is almost alwZys the clerk who does this because it is 
women who do the demonstrating and they cannot carry this merchandise 
very easily? A. That is right. 

Q. Your answer was? SA. Yes, my answer was yes. 

* * } * * 

Q. I did not ask you from what company. 

I asked you from where in the store does the demonstrator get the 
cheese dip? A. From the same place that she gets the potato chips. 

Q. Where is that? A. From the rack. 

Q. Off your shelves or; your rack where you are displaying merchan- 
dise for sale to the customer, is that right? A. Yes. 

@. Who puts this cheege mix on the rack? A. The salesman. 

Q. You mean a driver comes in and does this? A. That this 
right. : 

Q. The clerks never thuch that? A. No. 

Q. These answers you have given about the salesmen doing this 
stocking, was this the case, Mr. Whitney, at the time you had a contract 
with Local 12882 A. That és right. 

Q. At all times, now, jhat - - - A. You are speaking now of the 
potato chip company which is serviced off of the truck; all of their 
products are serviced off of¢he trucks and the drivers take care of all 
of the servicing. ; 

The same way with the Excellent Pizza. 

We have no extra stock except what is put on the racks. 
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Q. I think you gave another example besides pizza. 

What other examples are there where the salesman does all of the 
stocking of either a rack, a shelf, or a coldcase? A. Milk. 

Q. What else? A. Soda water companies stock all of their racks. 

Q. How about the tortillas and the pancakes and the flour ? A. 
No, we service those. | 

Q. So, in any case, the demonstrator takes this cheese mix and 
potato chips off of the rack which is on display in your store, the display 
of products you have for sale to the public? A. Right. 

Q. Is that right? A. Yes. 

Q. How are you reimbursed for that? A. By the empty packages. 

Q. And that is all? <A. Yes. 

Q. I think you testified that usually a demonstrator works from 
10:00 a.m. to 6:00 p.m. | 

That is approximately eight hours. | 

Does that demonstrator have a lunch hour? A. Yes. | 

Q. Who establishes that lunch hour? A. The salesman that brings 
her in. | 

Q. You exercise no direction over that demonstrator jas to when 
she shall take her lunch hour or breaks --- A. No. 

Q. - - - or any of that kind of thing? A. No, sir. | 

Q. Do you exercise any direction over the demonstrator as to her 
conduct in the store? A. Not unless she would become out of place. 

Q. Then you would? A. That is right. 

* * * 

Q. *** 

Could you be more in detail than you were on direct examination 


* 


as to what the duties of a grocery clerk are? A. To receive the mer- 
chandise; to put the merchandise on the shelves; to keep the store clean; 
to check the customers out when they come to the check-stands. 

Q. Is building displays a part of a clerk's duties? A. That is 
right. | 
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Q. Is promoting the products for sale in your store part of a 
clerk's duties? A. Well, yes, only not by - - 

(Pause.) 

Q. Not by what? A. Well, they don't talk it up or anything like 
that, certainly, but they promote it by stocking displays but not by personal 
contact. 

Q. *** 

But, suppose a customer came into the check-stand with a can of 
vegetables and said to the clerk, "This is a new brand to me. Is this, in 
your opinion, a good product and does it have a good price?" 

Do you think that is part of the clerk's duties, to answer that 


question and try to sell the product ? 
* * * * * 


Q. Can you answer the question? A. I am sure the clerk would be 
able to answer that question to the satisfaction of the customer. 


Q. You would expect a clerk to do so, would you not? A. Yes. 


* * * * * 


BY MR. DAVIS: 

Q. Mr. Whitney, Nickel's Pay-Less hada collective bargaining 
agreement with the Respondent Retail Clerks Union Local No. 1288 for 
the period April of 1961 to sometime in March of 1964, didit not? A. 
Yes. 

Q. Are you familiar with that contract? A. Yes. 

Q. Do you know that this contract had provision as to the wages 
and conditions of demonstrators? A. Yes. 

Q. Did you make any effort to see that those conditions were 
observed when there were demonstrators in your store? A. No, they 
were not my employees. 

* * * * ak 

Q. Then, on the occasion when the demonstrator is not with a 
salesman, what does a demonstrator do when she first comes into the 
store? A. She comes in and sets up her - whatever she has to set up, 


she sets up, to do her deménstration. 
& 
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Q. Without reporting to you or the manager? A. Yes, I will 
clarify that. | 
If she came in on, say, the first day, and there was no salesman 
with her, she would probably ask the manager where to set bia the same 
as the salesman would. 


Q. So, a report is made, a contact is made, between the demon- 


strator and/or the salesman with the management of the store before 
the demonstration takes place? A. As to the location, yes. 

Q. This is the situation where the demonstration, the permission 
to demonstrate, has already been obtained? A. Yes. | 

* * * * 

Q. * * 

You are not interested enough to ever ask for a demonstration 
yourself, is that right? A. We have probably asked for an NY 
or we might ask for a soft drink demonstration. 

Q. When you are particularly interested in the promotion of your 
own, a promotion of your own, it probably helps that demonstration or 


helps that promotion, to have a demonstration? A. That is right. 
* * * * * 
FURTHER CROSS EXAMINATION 
BY MR. LIPPMAN: | 
Q. Mr. Witness, in all situations where you have a demonstration, 
products are always sold in the store? A. Yes. 
Q. Is it not one of the purposes of the demonstration to promote 
the sale of the particular product? A. Yes. 
Q. And, at the same time, is it not true that it a a certain 
amount of goodwill for the store? A. Yes. 
Q. These are advantages for the store, are they not? | A. Yes. 
Q. It is also advantageous to the store that the demonstrator be 
a personable person and an attractive person who makes a good impres- 
sion on the public, is that not so? A. Yes. 


* * * * 
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Q. Have you ever turned down a request for a demonstration ? 
A. Yes. 

Q. What were the reasons? A. We did not stock the product, 
probably. 

That would be one reason we have turned down several for. 

Q. What are some of the other reasons? A. It might be that we 
will have a conflicting date at that particular time. I might add, in the 
case of beverages, which is by far our largest amount of demonstrations, 
we may already have one scheduled for that particular day. 

* * * * 

Q. All right. 

Is it a concern to you whether the public buys that brand or buys 
any other brand when you are engaging in advertising that particular 
brand? A. Usually, that brand is at a cut price. 

If they would buy one of the other brands, we would be much 
happier. 

Q. And, you are not promoting - - - Strike that. 

You are not advertising that brand for the sake of the promotion 
of sales? A. We are advertising it, that particular brand to draw the 
people into the store. 

If they buy something else, it is that much better for us. 


* * * * * 


TRIAL EXAMINER: Now, with respect to the items that are being 


demonstrated, how are those advertised by you? 
THE WITNESS: Usually in the same manner. 
TRIAL EXAMINER: What will you say in advertising them? 
Do you advertise that they will be demonstrated on a particular day; 


it is not a special price feature, is it? 

THE WITNESS: Well, no, we do both occasionally. 

In the case of Coca-Cola, we might have six bottles of coke on for 
forty-nine cents and we state in the ad "Free samples all day Saturday," 
or something like that. 
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TRIAL EXAMINER: You state that in the ad? 

THE WITNESS: Yes, sir. 

TRIAL EXAMINER: Usually when you have a demonstration going 
on, will there be a special price too on the products per item)? 

THE WITNESS: Not always; quite often, there is. 

TRIAL EXAMINER: You said that sometimes you have more than 
one demonstration at a time; is that frequent or infrequent? | 

THE WITNESS: That is infrequent. 

Usually, it occurs at anniversaries. 

ak * * 

C. CHASE HOFFMAN 

was called as a witness by and on behalf of the General Counsel and, 


having been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. ARBUCKLE: 

* * * * * 

Q. About how many demonstrations did your company put on in 
19642? A. We averaged approximately ten a week-end, ten to fifteen a 
week-end, approximately five hundred to six hundred demonstrations for 
the year. | 

@. Now, when you say "ten a week-end, ” just define for us one 
of those ten? What do you regard as one demonstration? A. One day 
in the store. 

Q. So, if you sent the same demonstrator back to a store on Friday 
and Saturday, you would call that two demonstrations? A. | That would 
be two days, two demonstrations, yes. 

* * * * * 

Q. Approximately how much a month do you spend on|the demon- 
strations? A. We spend approximately twelve hundred dollars to fif- 
teen hundred dollars a month for in store demonstrations. 

Q. Who selects the demonstrators to demonstrate your products 

in the various retail stores? A. Well, we have selected the 


| 
majority of them ourselves. 
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Q. Goon. A. In this area - I should qualify that - in the Fresno 
area we have used the union girls. In the past few years, we have check- 
ed with the union and obtained names of girls that we have used up here. 


In our area, Tulare or Kings County, where there is the majority 


of our business, we select our own girls there. 

Q. Even in those cases where you say you select union girls, does 
the union select them or do you select them? A. Well, we select them; 
all we do is they turn the names over to us of girls who have done de- 
monstrations and are available, and we select them from that. 

Q. They give you names of available people? A. Yes, we try 
them out and we select the ones we want to use. 

Q. Are you free to choose any one on that list that you deem or 
that you wish to? A. Yes. 

Q. Now, when you select a demonstrator and that demonstrator 
- - - Strike that. 

When that demonstration is given, who pays the demonstrator? 

A. We do. 

Q. Are they on your payroll? <A. Yes. 

Q. Who determines the wage rate that you pay them? A. Well, 
in our area of Tulare and Kings, we determine ourselves the wage rate. 

The union girls that we have used in Fresno is determined by the 
union. 

Q. Are you under any contract - - - when you said union, you 
mean the Retail Clerks? A. Yes, the Retail Clerks. 

Q. Local 1288? A. Yes. 

Q. Are you under any contract with Retail Clerks Local 1288 as 
to demonstrators? A. No. 

Q. How do you know what the wages are that the Retail Clerks 
might require be paid these demonstrators? A. We have been inform- 
ed by the girls, I guess, with the contracts that they have or copies of 
them. 

Q. They have shown you copies of the contracts? A. Ibelieve 
so, yes. 


They always tell us when there is a raise involved. 
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Q. The girls inform you when the contract provides for a wage 
increase? A. Yes. 


Q. Who assigns the demonstrators to the place of the eee 


tions; that is, the store where the demonstration is to be given? A. I 
do or we do, our selling staff does that. 

Q. Your selling staff; you have salesmen? A. We have salesmen, 
yes. 

Q. Who determines the hours that a demonstrator works ona 
particular day? A. Our salesmen do. 

Q. What days and hours do they customarily work, do demonstrators 
work? <A. Well, customarily, they will be working Fridays and Saturdays. 

When grand openings or something, we will work them! on a 
Thursday. | 

Q. What are their normal hours? A. Well, mens we try 
and work our demonstrators - well, it depends on the area. | 

In a farming area, our demonstrators will work until 7:00 o'clock 
or 8:00 o'clock at night because of some of your best weer is from 
4:00 o'clock to 8:00 o'clock. | 

In other areas, they will probably work from about 10: 00 o'clock, 
10:00 or 11:00 o'clock, to 6:00 o'clock or 7:00 o'clock at night. 

Q. When you say other areas, you mean the city SEELEY A. The 
city areas, yes. | 

We try and hit the stores when they have maximum traffic. 

Q. Are any of your demonstrators members of Retail Clerks 
Local 12882 A. Yes. | 

Q. About how many different demonstrators are you using at the 
present time; how many different persons do you make use of on a fairly 
regular basis? A. We employ from ten to twelve demonstrators all 
the time. | 

Q. All women? A. Yes. 
Q. Now, when a demonstrator is demonstrating your product, 


please describe for us what the demonstrator does; what goes on in 
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that demonstration? A. Well, we set the demonstrator up in front of 
our milk display window or wherever the dairy products are displayed 
in the store. 

She has sample cups and she will pour samples of milk or she 
dishes out small samples of cottage cheese, if we are doing cottage 
cheese. 

She approaches, the demonstrator approaches all of the customers 
going by the window and she explains to them what our product is, why 


our product is much better than any competitor's products and she 


tries to get them to pick up our brand of milk or dairy product. 

Q. Who tells the demonstrator what to say to the customers who 
are coming in the store? A. We havea special deal that has been 
printed up for our demonstrators and they have - you see, they only 
have a few seconds to hit a customer. They have a pretty complete 
line of what they are to say. 

You see, they only have ten or twenty seconds that you can talk 
before the customer is gone or else you have lost him. 

Then, we have pamphlets which are printed up that we hand out to 
the individual customers as they go by, explaining our product. 

Q. What are the qualifications that you are looking for when you 
hire a new demonstrator? A. Well, she would have to be pleasing 
to look at and friendly and a home-type looking girl easy to talk to; she 
has to have a good flow of language and be just kind of a pleasing girl, 
with a pleasing personality. 

Q. What equipment do your demonstrators use in connection with 
their demonstrations? A. Well, we have some refrigerated equipment 
we put in and we have some stands that we use, some ice stands that 

are set up, they are small cabinets, set up in front of the case. 

We set them up to put our products in while they are demonstrating. 

You have to have a place for paper cups and a waste-paper basket 
and places to pour milk samples out. 

Q. Who furnishes this equipment, this equipment you are describ- 
ing? A. We do. 
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We have a complete line and we have probably ten or fifteen of 
those units in our plant. | 

Q. You move them around store to store? A. We keep moving 
them around, yes. | 

Q. Has your company ever given demonstrations at any of the 
Nickel's Pay-Less Stores? A. Yes. | 

Q. Over what period of time have you given these demonstrations, 


for how many years? A. We have been probably demonstrating in 


Nickel's Stores about as long as we have been serving them, ‘fourteen or 


fifteen years. 

Q. During the last year, do you know or could you tell us approxi- 
mately how many demonstrations you have given in the various Nickel's 
Stores? A. Without checking the records, I could not; I would imagine 

that we would hit one or two of their stores each month. 

They are some of our larger stores and we have a competition 
problem in that store. | 

The only way we can solve the competition problem is by demon- 
strations. | 

* * * * | * 

Q. To your knowledge, have Nickel's employees ever demonstrat- 
ed your products in the Nickel’s Stores? A. No. 


* x * * | * 

Q. Do you, in connection with your own work, visit the Retail 
Stores, your Retail customers, from time to time? A. Yes. 

Q. You do generally observe the work that the clerks are engag~ 
ing in at these stores? A. Yes. | 

Q. Do the demonstrators, while they are giving demonstrations 
of your products, do any work that you have observed retail clerks en- 
gaging in? A. When they are working for us on our payroll, they are 
demonstrating our products. | 

However, as far as any other work, stocking shelves or running a 


check-stand or something, they are not allowed to do that. 


Q. They are not allowed by whom? A. By us. 

Q. Now, has any retailer ever repaid your firm for the cost of the 
demonstration that you put on in that retailer's store? A. No. 

* * * * * 

CROSS EXAMINATION 

BY MR. DAVIS: 

* *x * * * 

Q. How do you handle the financial arrangements with the grocery 
store for this merchandise being consumed by the customers? A. Well, 
the empty cartons are accumulated and, at the end of the day, the sales- 
man when he picks up the demonstration case, will issue a credit to the 
store for the merchandise that we have demonstrated. 

* * * * * 

Q. Do you give the demonstrators any kind of training other than 
what you have described; namely, memorizing this prepared speech? 

A. We work right with them on the memorized speech but then we bring 
them in the office and have them demonstrate milk to a few people we have 
there, just to give them a little experience. 

Q. Thatis, before you fend them out ona job, do you check them 
out, is that aboutit? A. Yeg. 

Q. This takes how long, about fifteen minutes? A. Oh, fifteen 


minutes or an hour. 


* * * * * 


Q. Now, when you say "Sell’’ do you mean that she physically sells 
the merchandise to the customers? A. I shouldn't probably use "Sell"; 
all she does is demonstrate the qualities or - of why our product is 


superior to somebody else's and then the customer asks to go pick up the 

product in the case. 

oe * * * 

Q. So, the demonstrators need to know these prices? 

Is that not correct? A. They would know our prices, yes. 

Q. Thatis what I mean, your prices? A. The price is not stress- 
ed very much in dairy products because everybody has the same price of 
milk. There is very little confusion on that. 
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Our milk, what I mean to say, is the same price as everybody 
else's. 

Q. Does this apply to all dairy products? A. Normally, only a 
thing like the cottage cheese might be on a special or something. 

| But, normally all dairy products are priced the same. | 

* * * * * 

Q. Would you say these demonstrations help you to create a con- 
tinuing demand for or an increased demand for your products over that 
of the competitor? A. Definitely. | 

Q. Then, as to the customers who have been “Sold”, let us say, 
on your products, they would return to those stores to get your products? 
A. Or other stores, yes. 

* * * 

LOUISE STOEBIG 
was called as a witness by and on behalf of the General Counsel, and 
having been first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. ARBUCKLE: 

* *” * * * 

Q. Now, tell us just what you do as a demonstrator? A. Well, 
you actually introduce the customer to the product and attempt to sell it 
to them. 


Q. How do you attempt to sell it tothem? A. In varions ways, 


especially if it is a product they have never tried before. 
You tell all of its good points and, naturally, if it is on)special, you 
signify it is on at a special price which is usually a good selling point. 
Q. Do you give anything to the customer? A. Yes, sir. 
Q. What do you give them? A. Usually, you give them a sample 
of your product. 
Q. Now, when you work as a demonstrator, who actually pays you? 
A. The company I worked for, or the company I work for, sir. 
Q. Is that the supplier of the goods? A. That would be the supp- 
lier of the goods, yes, sir. 
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Q. And who determines the wages that you will receive? A. 
Well, I happen to belong to the Retail Clerks, so I naturally get the 
union scale. 

Q. Who pays you that scale? A. The supplier or consumer who 
hires me. 

Q. When you say Consumer” who hires you, what do you mean? 
A. Well, Iam sometimes hired by the salesman, I don't know how you 
would - - - 

(Pause. ) 

Q. The salesman that sells the products? A. Yes, the sales- 
man is what I meant. 

That is what I was trying to say. 

Q. Does he pay you in his own name or does he pay you when or 
does he pay you with a'company check? A. Through the company, 
with a company check. 

Q. Who assigns you to the store in which you are going to give 

the demonstration? A. Whoever contacts me for the job. 

Q. Who would that be? A. Well, one of them, as I say, in 
Borden's. It would either be Mr. Ellis or Mr. Montague. 

Q. What is Mr. Ellis' position with Borden's? A. He is super- 
visor of Borden's in Visalia, 

Q. And what is Mr. Montague's position with Borden's? A. He 
is head of the plant, he is head of Borden's branch office in Visalia. 

Q. Now, once you are at a store prepared to begin the demon- 
stration, who, if you know, determines where you are going to give the 
demonstration in the store? 

Who assigns you, in other words, who tells you where to give the 
demonstration? A. Well, they are set up when you go in and, of course, 
wherever the display is set yp is usually where you go. 


Q. Do you know who sets up the demonstration equipment? A. 
No, I would assume that the salesman would. 
4 
Q. Have you ever seeh the salesman do it? A. Yes, I have seen 


salesmen set up and or set up a display, yes, sir. 
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Q. Those are salesmen that--- A. That sells the 


products. 


Q. Salesmen for whom you are working, or for whose company 


you are working? <A. Yes. 

| 

_ Q. What days of the week do you work customarily as 
strator? A. Friday and Saturday. | 


a demon- 


Q. What are your usual hours? A. 10:00 o'clock until 7:00. 


o'clock. 


Q. Ibeg your pardon? A. 10:00 o'clock until 7:00 o'clock with 


an hour off for lunch. 
Q. You take an hour for lunch? A. Yes. 


Q. Who determines when you are going to take your lunch period? 
A. Well, Inormally consult the manager of the store and ask when the 


slowest time is and I try to take it during that time. 


Q. Are you obligated to him in any way to take it duri 
A. No, sir. 
Q. You do attempt to schedule it at the slow period? | 


do attempt to do that, yes. 


ng that time? 


A. Yes, I 


Q. Who tells you what you should say when you are pines 


ing a particular product; who tells you what to say about the 


product? 


A. Well, Ihave sold for a good many years and I have felt that I 


have an idea of what I should say. 
Q. Well, let us put it this way. 
When you first started working for Borden's, who got 


you started 


and told you what would be the correct and proper thing to say about 
Borden's products? A. They don't tell you any specific thing to say. 


Q. Do they make suggestions as to possible things to 


say? A. 


They will tell you the newest flavors and so on. If they have a new 


flavor that is being introduced, they will tell you. 


Then, of course, if they have one particular flavor they would like 


you to push in preference to others, then naturally, you would mention 


that more often. 


Q. What equipment do you use in connection with the demonstra- 


tions that you give? 
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MR. DAVIS: When andwhere; that is entirely too general a ques- 
tion, Mr. Arbuckle. 

MR. ARBUCKLE: All right. 

BY MR. ARBUCKLE: ° 


Q. Calling your attention vhen to this year, you have described the 


fact that you have given several Borden demonstrations. 

What equipment have you used in connection with your Borden 
demonstrations this year? A. They furnish the scoop and the cones 
and I usually use a TV tray and the bowl that I use for water. 

Q. Your own personal equipment? A. My own personal things, 
yes. 

Also, towels and any other equipment like that that I might need 
or use. 

I use possibly a dishcloth. 

Q. When you say "They" who do you mean? A. Borden's furnish 
me with that. 

Q. Now, did you work for anybody last year other than Borden's? 
That is, -in 1964? A. Well, I told you the Real-Gold Concentrated 
Juices. 

Q. What equipment did you have in connection with the Real-Gold 
demonstration? A. Ican't truthfully remember, but it was a dispenser 
of fruit juice which was furnished by the company. 

Q. Furnished by the Real-Gold company? <A. That's right. 

Q. How many times have you demonstrated Real-Gold - or, how many 
times did you demonstrate Real-Gold? A. Once. 

Q.. Was there anything else in that demonstration besides a dis- 
penser in the way of equipment? A. Cups. 

Q. Who furnished you the cups? A. The company furnished the 
cups, the Real-Gold company. 

Q. Have you ever given a demonstration at Nickel's Pay-Less 
Stores? A. Yes, sir. 

Q. - When was the last demonstration you gave there, approximately ? 
A. It has been a good many years ago. It was one of their anniversary 
sales. 
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Q. Well, you say a good many years ago; can you give us a little 
bit better idea? A. Three or four, I would say. | 

Q. Three or four years ago? A. Yes. | 

Q. What product were you demonstrating? A. I was demonstrat- 
ing Borden's Ice Cream at that time too, sir. | 

Q. Is that the only time you have ever demonstrated at Nickel's 
or were there other times prior to that? A. There were other times 
prior to that. | 

Q. How many times, if you recall, that you have worked at Nickel's 
in your history as a demonstrator, in any of the Nickel's stores? A. I 
often worked there. I work in all of them, I worked at Wood Lake and 
Farmersville and Exeter. | 

Q. Well, you have been at it now for seventeen or eighteen years. 
A. Fifteen or twenty times, I guess, I don't know for sure, sir. 

Q. Fifteen or twenty times; when you say a demonstration, do you 
mean one day? <A. That would be two days per week, Friday and 
Saturday. | 

Q. You regard Friday and Saturday as one demonstration? A. 
Yes, that is one demonstration, yes, sir. 

Q. You have done that about fifteen times at the Nickel's stores? 
A. Yes. 

Q. There were times when you worked at the Nickel!’ B stores, were 
you ever paid by the Nickel's Company? A. No, sir. | 


Q. Were you ever hired to work by the Nickel's Company when 


you were at Nickel's? A. No, Sir. 

Q. Those times that you have been at the Nickel's stores, have 
you observed at all what the Nickel's clerks do; observe them in carry- 
ing out.their work? A. Well, I have seen them do what clerks normally 
do, stock shelves and - - - | 

Q. The question is, have you had a chance to observe} have you 
observed what the Nickel's clerks do, have you seen them at their work? 
A. Yes, I see them at their work, yes, sir. 
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Q. During those times you have been at Nickel's, have you done 
any of the same things that Nickel's clerks have done? A. No, sir. 

MR. DAVIS: Iam going to object to that question and I move that 
the answer be striken. a 

* * * * * 

TRIAL EXAMINER: Well, she sees them work, she sees them at 
work. 

I assume the question and if she so understands it the same way, I 
assume it could mean that you have observed what work they were doing 
while you were there? 

While you were there as a demonstrator, did you engage in any 
of the same sort of work? 

THE WITNESS: No, ie 

BY MR. ARBUCKLE: 

Q. Has it ever happened that when you are giving a demonstration, 
there are other persons in that store also giving demonstrations? A. 
Yes, sir, quite often. ’ 

Q. Are all the demonstrators you are familiar with or acquainted 
with, let us say, at the times you have seen them at work, are they all 
women or do men do that also? A. Ihave only seen women. 

Q. Only women? Ay Yes. 


* . * 
} 
How does Borden's cohtact you when they want you to work for 


them? A. They call me. j 
* * : * * * 


Q. In all your history} as a demonstrator, calling attention to 


those occasions other than yourexperiences at Safeway and Purity, have 
you ever been paid by a Retail Store? A. No, sir. 

Q. Iwas going to finfsh that by saying being paid by the Retail 
Store where you work, do you know? A. Other than those two occasions, 


no. 
* * * * * 
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CROSS EXAMINATION 


BY MR. DAVIS: 
* * * * 


Q. Then, based on this observation of yours, while you are doing 
this demonstrating, either standing in one spot or carrying a tray around 
the store, would you tell us what the job of a grocery clerk is; that is, 
what they do? A. AsIsay, my observation would be that they stock 
the shelves and bag groceries. | 

Q. Whatelse? A. And, they check. 

* * * * | a 

Q. Goahead. A. They are sweeping and cleaning up, as they 
do, and they are dusting the shelves. 

Q. Replenishing the cold boxes? A. Thatis right. | 

Q. Allright. A. They are cleaning the windows on the dairy 
displays and, in the produce department, they, of course, trim vege- 
tables and keep the produce department in good order. | 

Q. They build displays of merchandise in the store? ‘A. Yes, 
that is right. | 

Q. They put on prices - put prices on the merchandise in the 
stores? A. Thatis right, they mark the things. 

Q. They mark the prices? A. Thatis right, they stamp the 
prices on the goods as they put them on the shelves. 

Q. Have you ever seen them give out free samples? A. No, I 
have never seen a clerk. 

* *” * * | * 


Q. Does it ever happen that a customer says, "I would like to 
have some of that ice cream", after sampling your free sample? 


Do you then reach in and give the customer a quart of it, let us 
say? A. Certainly I do. 
Q. When you are putting on a demonstration, does anybody come 


around to supervise your work? A. No. 
* * * 
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Q. How about breaks, do you take a break during the middle of 
the morning? A. Yes, and one in the afternoon. 

Q. And do you ask the manager about that? A. No. 

Q. And about your break in the afternoon? A. No, I just take it 
when I get an opportunity. 

* * * 

REDIRECT EXAMINATION 
BY MR. ARBUCKLE: 


* * * * * 


4 


‘ 
Q. By the way, does the store manager direct your work at all, 


if any - if in any way? A. Only by designating where your display is, 
Iassume. f 

Q. Does he designate that to you? A. No, asIsay, the spot is 

already there when you,set there. 

* * r * 

TERRY VAN ZANT 
was called as a witness by and on behalf of the General Counsel, and 
having been first duly sworn, was examined and testified as follows: 
: DIRECT EXAMINATION 

BY MR. ARBUCKLE: , 

* : * * 

Q. Now, who selects 4 _ - strike that. 

Do you select the demonstrators yourself? A. Ido. 

Q. And who pays those demonstrators that you select? A. My 
company does. 

Q. Are they on'the Spreckels’ payroll then for the work they do 
demonstrating? A. They are. 

Q. Who determines their wages? A. Iguess you would say I 
do; or, more specifically, we pay union wages. 

Q. Do you attempt to follow the union scale? A. Oh, yes. 

Q. Is your company under contract with the union for the demon- 
strators? A. No. 


al 

Q. Who determines the hours that the demonstrators are going 
to work in a given store? A. Ido. 

Q. It - who determines the day of the week they will work? A. 
Well, I do; that would be depending on what days the store wants them 
for this demonstration. 

* * * * * 

Q. Now, describe for us the nature of the demonstrations that the 
Spreckels". demonstrators put on; what do they do, sir? A. ‘They make, 
with a cotton candy machine, cotton candy cones, these are given to 
youngsters in the store and to the adults if they so desire. 

Q. Does the demonstrator say anything when she is giving out 
these candy cones? A. Yes, to the parents of the children who are in 
the store, she reminds them that Spreckels' sugar is on sale at what- 

ever price it happens to be on sale at; let us say, ten pose for 
ninety-seven cents for example. 

She would remind them of this and if they need sugar, thes could 
avail themselves of this. 

Q. What equipment do your demonstrators use? A. ‘The machine 
itself, the floss machine with its foam, and then, we also have signs for 
it that says, "'Spreckels' Sugar” and it has clowns on it and a little bubble 
so that the stuff is not flying all over the store. 

Q. Who furnishes that machine? A. Spreckels’ ee Company. 

Q. Has Spreckels ‘ever given any demonstrations at Nickel's 
Stores? A. Ibelieve so. | 

Q. What have they given in their demonstrations at Nickel's? 

A. Ibelieve cotton candy. 

* * * * * 

Q. Now, do the demonstrators that you employ for Spreckels’ ‘ 
engage in any of this work that you have observed clerks doing in the 
stores?. A. No. | 

Q. Has it ever happened, in your experience with the Company, 
that an employee of a retail store has demonstrated either ypur cotton 
candy or given out your orchids? A. No, sir. 
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Q. Have you ever been reimbursed by retail stores for the costs 


that your company had in performing the demonstrations? A. No, sir. 
* * * * * 


Wednesday, September 22, 1965 
County Courthouse, 

Fresno County Courthouse, 
Fresno, California 


* * * 
OTTO MARSTON 
was called as a witness by and on behalf of the General Counsel, and 
having been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. ARBUCKLE: 


* * 
A. *** 


As I say, we have no problem with union girls, I mean it does not 
require much instruction. 

That is why I use union girls one hundred percent. 

Q. All right, sir. 

Now, who pays these girls after they have completed their work 
for you as a demonstrator? A. Our company, Joseph J. Morris & Asso- 

ciates, and then every month we bill La Choy and La Choy reim- 
burses us, they reimburse our company. 

Q. La Choy reimburses your company? A. That's right. 

Q. Your company, your - you are actually a food broker, are you 
not? A. Yes, that's correct. 

Q. So, these are not products manufactured by your company? 
A. No, sir. 

Q. But, are the demonstrators on the payroll of Joseph J. Morris? 
A. Yes, they are. 

Q. How do you determine or, let us say, who determines the wages 
to be paid to the demonstrators? A. Ihave a card which I receive from 
Joan at the Clerks Union and we pay that union scale. 
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Q. You pay the union scale? A. Yes, that's right. 
* * * * 


Q. *** 

Do you know whether or not they were members of the Retail 
Clerks Union? A. They all were with one exception. | 

* * * * 

Q. All right. 

Describe for us what the nature of your demonstrations are 
inasmuch as it has been La Choy in past years and let us just use that 
product as an example? A. Well, we are demonstrating a product 
now primarily which is called Bi-Pack, which consists of mushrooms, 
beef, and chicken. That is three different varieties. 

These cans are taped together and the top can has either a beef 
gravy or a vegetable gravy or a chicken gravy. | 

That can is opened and put in an electric skillet and heated. 

Q. Who is doing this work? A. The demonstrator is. 

Q. All right, sir. | 

Please continue. A. Then, the vegetables are drained, they are 
in the bottom can, that can is opened and the water is drained off of the 
vegetables. | 

After your gravy is hot, the vegetables are poured into the gravy 
and the heating is continued - I mean, they are not boiled, because if 
they overheat it, it becomes mushy. They must heat it thoroughly, but 
not stir it too much. | 

Then, it is served - first, they open a can of noodles and put it 
in a souffle cup and it is served to the customers with the Chow Mein 
put over the noodles, it is served with a wooden fork. | 

Q. What equipment is used then to prepare this food? A. Well, 
we furnish the girls with an electric skillet, with a table if she does not 
have her own table - some of the girls furnish their own tables. 

I have four tables I use if the girls do not have them. | 

Then, we furnish the cups, the souffle cups and the forks. 
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We furnish paper napkins, et cetera. 

Q. All right. 

What does the demonstrator say then to the customers as the 
customers are coming through the store? A. Well, she naturally gets 
them to sample the merchandise and tries to make a sale which is pri- 
marily the object of the demonstration. 

Q. She is not actually selling and receiving money right there 
herself, is she? A. No, she isn't, no. 

Q. And if a sale were made, it would be made at the check out 
stand by one of the checkers in the store? <A. That would be correct. 

* * * % * 

Q. Do you or have you demonstrated La Choy at Nickel's in the 
past? A. Yes, we have. 

Q. And, at any time when you have demonstrations at Nickel's, 
when you have had them in the past years, has it ever occurred that the 
demonstration was performed by an employee of Nickel's? A. No, it 

never has been performed by an employee of Nickel's. 

Q. Now, you have described the nature of the demonstration of 
La Choy; is there anything else that the demonstrator does during the 
course of their day, during the course of their work day, other than 
what you have described for us already? 

Is there any other work that they do in connection with their de- 
monstration or while they are at the place of the demonstration? A. 
Well, they are not supposed to, but I have had as many as ten and eleven 
demonstrations a day or in a day, so naturally, I can't be in all the 
stores at the same time and J can't tell you what they do when I am not 
there. 


Q. You say you cannot tell us what they do? A. Well, Iam not 


there, no, Iam not in'all of those stores at the same time. 
Not in those ten stores or those five stores or those three stores. 
But, they are supposed to be primarily demonstrators. That is 


what we pay them for. 
* * 
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Q. As far as the assignment that you give them for the work that 
they perform, do you assign them to do anything else at the place of the 
demonstration other than what you have already described? | A. No, sir. 
Q. Have you ever known of an occasion or has it ever come to 
your attention or have you ever seen an occasion where the demonstrator 
did work in a particular retail store such as is done by the clerks in 
that store; by that, I mean putting goods on shelves or checking out at 
the cash register or things of that nature? A. Ihave never seen them 
do it. | 
I had one girl at one time tell me that she had put merchandise on 
the shelves and I told her that she wasn't supposed to do that because, 
it was La Choy, and I told her she wasn't supposed to do it, that she 
was interfering with the clerks in the store and that she absolutely was 
not supposed to stock shelves. | 
Q. You had not instructed her to do that then? A. No, she did 


it on her own and she wasn't supposed to do it. 
* x * * * 


Q. Have you ever heard of it happening other than that at that 
time? A. Ihave only heard once in all the years I have been setting 


up demonstrations. | 


Q. You have never heard of it happening on any except that one 
| 


occasion? A. No, I have never had a report of it ever happening again. 
* x * * * 
Q. All right, sir. 
Has any retailer ever repaid you for the costs of the demonstra- 


tion that you gave at his store? A. No, sir. 


* * * * 


FURTHER DIRECT EXAMINATION 
BY MR. FRAME: 
* “ * : * 
Q. Iwill just rephrase my question. 
When you call Joan at the union office, do you tell her| that you or 
your company needs a demonstrator or do you tell her that the retail 
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store needs a demonstrator? A. Ialways tell her that I, I just tell her 
that I need three girls for La Choy and that is all; it is just that simple, I 
mean, I have known Joan for quite a few years. 

* * ’ * * * 

Q. Have you ever known a store manager to tell one of your de- 
monstrators what to say or what to do in the course of her demonstra- 
tion? A. No, Inever have. 

Q. You have testified that these demonstrators are employed by 
your company. 

Do you check on them from time to time in the course of their 
work? A. Yes, Ido. 

* * bd 

CROSS EXAMINATION 

BY MR. DAVIS: 

* * * * 

Q. There is a display built? A. Thatis correct. 

Q. Who builds that display? A. It normally is built by the clerks 
in the store. 

Q. All right, sir. 

When that display is depleted by the girls in using the products to 
give out free samples, who replenishes that display? A. That is 
supposed to be replenished by the clerks in the stores. 

Q. Idid not ask you that, didI, Mr. Marston? 

Who does replenish it? A. Well, the girls, on occasion, have 


been known to carry ina casefof noodles from the back room. 


However, I don't think theyhave ever been known to carry ina 
case of Bi-Pack, because that weighs approximately forty pounds. 

Q. Idid not ask you that either, Mr. Marston, didI? A. Iam 
sorry, sir. 

Q. lIasked you who rebuilds the display that the girls take the 
cans from to pass out the saniples? A. The clerks in the store should 
do that. ' 

Q. I didn't ask you whe should do it, either, did I, Mr. Marston? 

I asked you who does Bs A. All right, the clerks in the store do, 
sir. 
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Q. Is it not a fact and do you not know that the girls, part of the 
job of those girls is to keep rebuilding that display from the cases that 
may be or may not be brought from the back room to the display area? 
A. (Pause.) | 

Q. They do keep rebuilding that display, do they not, the demon- 
strators? A. I wouldn't quite agree with you on that, | 

* * * * * 

Q. In any of the demonstrations that you have had anything to do 
with or something to do with in these past many years, have you ever 
known demonstrators to mark prices on commodities? A. Are you 
referring to the displays now? | 

Q. Yes? A. It is not necessary because those are always ad- 

vertised, | 

However, they have done so. 

Q. Thank you, 

In any of the demonstrations that you have had anything to do with 
in these past many years, have you ever known demonstrators to sell, 
actually sell merchandise and receive cash for it? A. No, sir. 

Q. You have never known this to happen? A. No, sir, 

Q. Either in any demonstrations you had anything to do with or 
that you knew about? A. No, sir. 

* * * * *x 

Q. Now, Mr. Marston, what kind of inducement, if any, do you 
offer to retailers for your demonstrations? A. Well, at the present 
time on La Choy, for the month of October, we are offering $1.50 a case 
stack allowance on Bi- Pack; $1.50 a case on two and one-half noodles. 

Q. All right, sir, please continue. A. So, if we go into @ man 
and offer him a demonstration, he will buy one hundred cases. Naturally, 
it increases our sales and he can go to work and decrease the price of 

our products and advertise it at a dime a can less and still come 
out with a larger profit than if he sold at the regular price. 

By using a demonstrator, we stimulate his sales. 
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So, it is to his advantage, the retailer's advantage, and it is to our 
advantage; it is a mutual advantage. 

That is why we do it. 

Now, you understand, this $1.50 is offered to people where we do 
not give demonstrations; it is offered to everybody on this basis. 

However, we do offer the demonstration as an added incentive to 
increase sales. 

Q. What special inducement in addition to this price that you say 
you offer everybody do you a a retailer for a demonstration? A. 
Nothing else. j 

ca * * * * 

Q. Now, how is this sppcial price or sale communicated, the fact 
of the sale or the special prite, communicated to the public? A. To- 
through advertising. 

Q. By whom? A. Newspaper. 

Q. Now, doyoudo the afivertising or does La Choy do the advertis- 
ing or does the grocer do the’advertising? A. The grocer does the ad- 
vertising. i 

Q. Do you compensate the grocer in any way for this advertising? 
A. Up until « year ago, we had a five percent advertising allowance, but 
that has been discontinued. 

* * * a 

FURTHER CROSS EXAMINATION 

BY MR, LIPPMAN: 

Q. Mr. Marston, I gather that the purpose of the demonstration is 
to stimulate sales? A. That is correct. 

Q. And, that the demonstrator is really a saleswoman, a compe- 
tent saleswoman, because hér job is to sell as many products as she 
possibly can? A. That is ¢orrect. 

* * * * * 

Q. Do you often receive the requests from retailers for demon- 
strations? <A. Yes, I do, primarily for anniversaries or something like 
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Q. They find it to their advantage, do they not? A. Yes, they do. 
* * * 2 | 


Q. So, would it be correct to say that you regard the demonstration 
as quite an asset for the retailer? A. Yes, very much Bo. | 


* * * * * 
REDIRECT EXAMINATION 

BY MR, ARBUCKLE: 

* * * * * 

Q. Now, the demonstration is normally given at the point where 
the La Choy products are displayed, are they not? A. We try to get 
that, but it is not always possible. | 

Q. You do it if youcan? A. Yes, that's correct. 

Q. Would it be possible for a demonstrator in giving her demon- 
stration to use the entire display herself in giving out aioe A, 
No, not giving out samples. 

Q. Well, is it not a fact that she would only use a small segment 
of the display for the purpose of preparing the samples? A That is 
correct, 

Q. Have you ever observed your demonstrator building displays 
of La Choy products or any other products in retail stores? | | A, No, 
sir. | 
Q. Have you ever instructed your demonstrators that, | in the event 
the display becomes, let us say, the display needs replenishing, that 
they should rebuild the display? A. No, they are not supposed to 
do so. | 


Q. My question is, have you ever instructed them to do so? A, 


No, sir. 

Q. Have you ever seen any of your demonstrators marking prices 
on La Choy products or any other products while they are ennoyed by 
you as demonstrators? A. No, I haven't. 

Q. Have you ever instructed them that they should ae prices 
on the La Choy products or any other products they are demonstrating? 
A. No, I haven't. | 
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Q. You testified earlier that you knew of an occasion when the 
demonstrator had marked prices on products being demonstrated; what 
was that occasion? A. If I recall correctly, it was a large market and 
the market had forgotten to advertise the item and put it on the ad, he 
was supposed to do that, but he had forgotten. 

As I recall it, he kad asked the girl to mark the prices on the cans, 
as I recall it, and he did reduce the price but it was not advertised. 

He asked the girl to mark the price on the cans in that particular 
instance. 

* * * * * 

Q. Have you instructed the demonstrators to do that type of work? 
A. No, I hadn't. 

Q. Do you know of any other occasion where that has happened? 
A. No, I don't. 

We do not instruct the girls to price merchandise because, the 
fact that if they did price the merchandise, it would be at the special 

sale price which would not agree with the price on the shelf. It 
would be an entirely different price and there would be no way to erase 
it. 

Q. You can only cite that one instance that you know of? A. To 
the best of my knowledge. 

Q. To the best of your knowledge and information? A. Yes. 

* * * * x 

RECROSS EXAMINATION 

BY MR, DAVIS: 

* * * * 

(The Reporter read the pending question as follows: 

"Q, Would she not be a pretty good salesgirl if the saw to it 

that there was sufficient merchandise there of your client's so 

that the customers would get it when they wanted it?"’) 

Q. Could you answer that question? A. Well, the only thing 
wrong with that is this; we pay the girls to be demonstrators. We do 
not like to have them - well, we want them right at that demonstration 
table all the time. ' 
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Q. Isee. A. We like to have them selling, not stocking shelves, 
that is not their function. 

* * 

Q. Thank you, sir. 

Then, would it not be - let us take another example - would it not 
be to your advantage for your demonstrator to ask a clerk to go into the 
backroom and get some more La Choy because the stock was getting 
low? A. That is what we have always asked our girls to do. 

* * * * | 

FURTHER REDIRECT EXAMINATION 

BY MR, ARBUCKLE: 

Q. Mr. Marston, when you make arrangements with a store manager 
to give a demonstration, is anything discussed in the arrangements as 
to the person who is going to be the demonstrator? A. With the store 
manager? 

Q. Yes? A. No. 

Q. Does the store manager play any role in the selection of the 
person who is actually going to be the demonstrator? A. No, sir. 

* * * * | * 

TRIAL EXAMINER: You have mentioned the demonstrators using 
the product, that she would take the product from the display for use in 
the demonstration. 

I do not believe you have testified as to who pays for chat who 
pays for the product that is actually used in giving out samples? 

THE WITNESS: I give a check at the time, at the end of the de- 
monstration, I go in and give them a check. 

Of course, the company does reimburse it to me. 

TRIAL EXAMINER: Let us be sure what we are aus about, 
what company we are talking about. 

THE WITNESS: Joseph J. Morris & Associates. ! 

I have an account for them, I pay the retail store from this 
account that I use. 


| 
| 
| 
| 
| 
| 
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TRIAL EXAMINER: Is this amount determined by the number of 
cases or cans or whatever it is that are used in the demonstration? 
THE WITNESS: | The girls save the labels and the manager of the 
store or someone he designates, usually the manager and myself, will 
go to one side and we ‘count the labels and I pay for them on that 
basis. 6 
TRIAL EXAMINER: go, you or your company pays for all that is 
used in connection with that}demonstration? 
THE WITNESS: Thattis correct. 
* * * 
ROBAND REDDEN, JR. 
was called as a witness by and on behalf of the Respondent, and having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, DAVIS: 


* * * * * 


report to you? A. Yes, 
If Otto is not with her, most of the time she will definitely come 
and report that she is in ‘e store and ready to do work and where shall 


Q. Now, on the day of the demonstration, does the demonstrator 
r, her or Otto will. 


she be put or where is her'display and when shall she start. 

Q. Do you give her any instructions at that time when she reports 
to you? A. No, they are instructed before they come in. 

* * * * * 

Q. Now, when the démonstrator you say has gone back to the back 
room to pick up more supplies, has she at some time been assisted by 
clerks in getting the supplies? 

* * ‘ 

THE WITNESS: Yes, sir. 

BY MR. DAVIS: 

Q. By whom was she assisted? A. Myself or a clerk. 

Q. How is this assistance rendered? A. Well, if the case is too 


heavy for her or if she cannot break it up or break it open herself, we 
will cut it open for her and put it on a flat top and she can wheel it out 
and put it up a little easier. 

We carry our quick marks and we can price mark it if the price is 
to be put on it. 

Most of the time, the price is not put on it. 

* * * * * 

Q. Now, as store manager, do you have any power to stop a de- 
monstration that is being conducted in the store? A. Yes, sir. 

Q. What is that power? A. I can have her leave the store if I 
see fit to. 

* * 

CROSS EXAMINATION 

BY MR, ARBUCKLE: 

* * * * * 

Q. Now, is it not a fact, Mr. Redden, that it is only on rare 
occasion that a demonstrator in your store will actually have to go to 

the back room and bring out goods to replenish a display? A. It 
is not rare, no. | 

Q. You mean this is a regular practice? A. Yes, sir. 

Q. For what companies? A. All companies. 

* * * * | * 

Q. But, actually, she does not do that in the same fashion as the 

clerks in your store do because when they replenish, do they not 


customarily bring out a dollie full, four or five cases, so = they can 


replenish the stack inafull manner? A. Yes. 

Q. Is it not a fact that on many occasions while the demonstrator 
is busy demonstrating the product, she will ask a clerk to Hes out more 
product if necessary? A. Not necessarily, no. 

Q. It does happen though, does it not? A. On were yes. 

Q. You have never actually had to ask a demonstrator to leave 
your store, have you? A. No, sir. 


| 


* 


=e CROSS EXAMINATION 
BY MR, FRAME: 


* * $ * * a 


| x 
Q. During any of this time, have you ever known of a demonstrator 


getting paid by Mayfair? <A. No, sir. 

Q. Do demonstrators stock shelves, Mr. Redden? A. (Pause.) 

No, sir. 

Q. Do demonstrator$ check out customers at the check stands, 

Mr. Redden? A. N6, sir. 

Q. Do demonstrators carry out merchandise from the store to the 
customer's automobile, My. Redden? A. No, sir. 

Q. Mr. Redden, do + you gave some testimony as to demonstrators 
replenishing the display, qo you recall that testimony? ‘A. Yes, sir. 

Q. What displays ae you referring to? A. Potato chips; La Choy; 
and, frankfurters. H 

Q. Are these displays you are referring to displays for the purpose 
of a demonstration? A. ;Yes, sir. 

* * * * 

RECROSS EXAMINATION 
BY MR, ARBUCKL : 


* * x * * ; * 


Q. And, you have never had your clerks devote a full day or two 
straight days to passing qut samples of one particular part - excuse me, 
to one particular product, have you? A. No, sir. 

* * * * * 

FURTHER RECROSS EXAMINATION 

BY MR. FRAME: ‘ 


* * ’ * * 


Q. All right, sir. 

Do the demonstrators who come into your Mayfair store use any 
equipment? A. Yes, sir. 

Q. Who furnishes the equipment? A. The - referring to what 
type of equipment? 
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Q. What equipment do the demonstrators use? A. A trying pan; 
one of our can openers; our water in the back room. 

Q. Let us take a frying pan; who furnishes that? A. Mr. Marston. 

Q. Now, in the case of the soft drink companies, are dispensers 
used in the demonstrations; beverage dispensers? A. Yes. 

Q. Who furnishes those? A. The beverage company. | 

Q. Have you ever had any demonstration of pizzas in your store? 
A. Yes. | 

Q. Was any equipment used in connection with those demonstra- 


tions? A. A pizza cutter. 
Q. Was a little oven used? A. Not necessarily; it is prepared in 


the back room most of the time. 

Most of the time, no oven is used out in front. 

Q. The oven belongs to the pizza company though, does it not? 
A. Yes, sir. | 

* * * * 

FURTHER REDIRECT EXAMINATION 

BY MR. COWELL: | 

Q. In the or in a normal week when there are no demonstrations 
going on whatever in your store, who normally stocks the shelves and 
replenishes the displays? A. Clerks. | 

* * * * * 

MR. ARBUCKLE: The first stipulation will read as follows: 

That the parties hereby stipulate for the purpose of ee proceed- 
ings as follows: 

That Nickel's Pay-Less Stores and Local 1288 of the Retail Clerks 
International Association met on August 7, 1964; on August 20, 1964; on 
September 22, 1964; and, on October 2, 1964 to discuss Droseeoce of a 
collective bargaining agreement; | 

That the Retail Clerks International Association, Local No. 1288, 
proposed Section 1 of General Counsel's Exhibit No. 17 and Section 8(g) 

of General Counsel's Exhibit No. 17, as they now appear in General 
Counsel's Exhibit No. 17, said clauses being those which are at issue in 
these proceedings; 
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That these clauses were objected to by the Employer, Nickel'’s Pay- 
Less Food Stores, and that the clauses were not withdrawn by the union 
during the course of these four meetings; 

That these positions of the parties were the same at all four meet- 
ings as described herein before; 

And, that the above-described clauses had not been withdrawn as 
of September 13, 1965. 

That is the end of the stipulation. 

TRIAL EXAMINER: Do you so stipulate? 

MR. DAVIS: We so stipulate, yes, sir. 

MR. FRAME: The Charging Party joins in the stipulation. 

TRIAL EXAMINER: Very well. 

The stipulation is received. 

MR. ARBUCKLE: Mr. Examiner, I would like at this time to pro- 
pose a stipulation with regard to facts concerning the Mead's aspects of 
the consolidated cases and it reads as follows: 

That the parties hereby stipulate for the purpose of these proceed- 
ings as follows: 

That Mead's Market and Local No. 839 of the Retail Clerks Inter- 
national Association met on December 2, 1964; on December 11, 1964; 

and on March 17, 1965; on March 31, 1965; and, on July 16, 1965 


to discuss provisions of a collective bargaining agreement; 

That the Retail Clerks International Association, Local No. 839, 
proposed Section 1 of General Counsel's Exhibit No. 18 and Section 14 
of General Counsel's Exhibit No. 18, said clauses being those which are 


at issue in these proceedings; 


That these clauses were objected to by the employer, Mead's 
Market, and that the clauses were not withdrawn by the union during 
the course of these five meetings; 

That these positions of the parties were the same at all five meet- 
ings as described herein before; and, 

That the above-described clauses have not been withdrawn by said 
Local No. 839. 
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That is the end of the stipulation. | 

TRIAL EXAMINER: Do you so stipulate, Mr. Davis? | 

MR. DAVIS: May we have just a moment, Your Honor? 

TRIAL EXAMINER: Certainly, you may. 

MR, DAVIS: We so stipulate reserving all issues in our Answer, 
particularly with respect to commerce. | 

TRIAL EXAMINER: Very well. | 

MR, FRAME: Charging Party agrees to the eipsation 

TRIAL EXAMINER: Very well. 

The stipulation is received in evidence. 

* * * * jaca 

MR, ARBUCKLE: Mr. Examiner, I propose the following stipulation: 

That the picketing at Mead's Market began on or about December 30, 


1964; and, 
That one of the union's objects in initiating the picketing on 


December 30, 1964, was to obtain a collective bargaining agreement con- 
taining, among other things, the demonstrator clauses in issue and 


specifically as setforth in General Counsel's Exhibit No. 18 Section 1 
and Section 14. 

We so propose such stipulation. 

MR. DAVIS: We so stipulate. 

TRIAL EXAMINER: Do you join in the stipulation, Mr. Frame? 

MR. FRAME: I join in the stipulation, sir. 

TRIAL EXAMINER: Very well. 

The stipulation is received. 

* 7% * 

ROGER MEAD 
was called as a witness by and on behalf of the General Counsel, and 
having been first duly sworn, was examined and testified as once 
DIRECT EXAMINATION | 


| 
* * * | 


BY MR. ARBUCKLE: 
Q. Iwill ask you, Mr. Mead, do you select the demonstrators, 
that is, does Mead's Market select the demonstrators? AL No. 
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Q. Have you ever selected the demonstrators? A. No. 

Q. Does Mead's Market pay the demonstrators, pay the wages of 
the demonstrators? A. No. 

Q. Haveyou ever paid the wages of a demonstrator? A. No, sir. 

Q. Has it ever happened in the history of your relationship with 
Mead’s Market that your clerks have put on demonstrations of various 
products sold in your store? <A. No. 

* * * 

Q. Well, I don't really mean that. 

I mean, once the demonstrator is there and is about to begin, after 
all the arrangements have been made, what does the demonstrator do? 
A. The demonstrator, if the display - if her table has been brought in 
already, she just goes over to the table and opens up whatever she is 
giving away and starts in. 


Q. What does she do or say in connection with giving the samples? 


A. You mean, to the customers or to me? 

Q. To the customers? A. Well, she tells them how good the 
product is and asks them if they would like to sample it. 

Q. What is the dress that the demonstrator wears? A. Pretty 
much a street dress. 

Q. What color, is there any particular color which they wear? 
A. No, just whatever they might happen to wear. 

Q. I see. 

What about the equipment which is used or is there any equipment 
used in connection with the demonstrations in your store? <A. Yes, sir. 

Q. What is that equipment? A. Well, when the Diet Rite Cola 
people, which is Royal Crown in that area, they distribute the Diet Rite 
Cola, they have a little folding bar that they bring along and paper cups 
and a bottle opener. 

Usually, they have a tub full of ice to keep the soda in to keep it 
cold. 

Q. What other equipment do - is used on other demonstrations? 
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A. We have an ice cream demonstration and they - or, we had'an ice 
cream demonstration and they brought a little container and they had 
dry ice in it to keep the ice cream hard. 
Then, they had their dipper and they had cones and they had napkins. 
Then, Spreckels’ Sugar, they had some kind of machine that they 
poured sugar in and brought out cotton candy. 
Q. Did they provide that? A. Yes, sir. 
Q. What, if anything, do you provide to the demonstrators? A, 
Space; a little electricity; and, a box one time for one of them to sit on. 
Q. Do you determine the wages of the demonstrator? A. No. 
Q. Do you give the demonstrator any type of directions or instruc- 
tions? A. No. 
Q. Who determines the place where the demonstration will be 
given in the store? A. The supplier. 
Q. Do you have anything to say about that at all? A. No, when 
they ask for a demonstration, I am pleased to have them and I tell them 
to have it any place they like and they always pick right in front of the 
check stand and that is where all the customers come, but that is fine 
with me. | 
Q. Do you tell the demonstrators what to say in connection with 
their demonstration? A. No. 
Q. Do you ever assign a demonstrator or demonstrators the work 
of stocking the shelves in the store? A. No. 
Q. Do the demonstrators ever work at the cash eee check- 
ing out customers? <A. No. | 
Q. Do demonstrators ever carry merchandise to the cars of 
customers? A. No. | 
Q. Do demonstrators ever clean up, that is, sweep up the store 
or dust the merchandise or anything of that nature? A. No - - - Well, 
if they make a mess when they are demonstrating, if they spill some- 
thing and nobody is handy, they will clean that up and they clean up their 


own empty cups and take them with them when they leave. 
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Q. What days of the week do these demonstrations normally occur? 
A. The short demonstrations occur practically any day of the week, but 
the all-day demonstrations usually are on Friday or Saturday. 

Q. Has it ever happened that your company has paid the wages of 
a demonstrator for demonstrating in your store? A. No. 

Q. Has a demonstrator ever been on your payroll? A. No. 

Q. Does your company reimburse the supplier for the cost of a 
demonstration that is given in your store? A. No. 


Q. If the demonstrator is demonstrating a particular product and 


the supply near the point of the demonstration or let us say the supply in 
the store is low, who replaces that supply so there will be sufficient 
product there for your customers? 

A. We do. 

Q. Who do you mean by "We?" A. Myself or anybody passing by. 
We tell the demonstrator if there is anything that they need ~ - - 

Q. Do you mean by "Anybody," do you mean any customer? A. 
No, mostly somebody working for us, one of the clerks. 

Q. So it is you or one of the clerks that replenishes the stock? 

A. Yes, sir. 

Q. Who customarily initiates the suggestion for the demonstrations; 
your company of the suppliers? A. I didn't quite hear the first part of 
that. 

Q. I said, who customarily initiates the suggestion for the demon- 
strations; who makes the suggestion that a demonstration be given. 

Is that something you suggest to the supplier or do they bring it 
up to you? A. They bring it up to us unless it is like on the anniversary 
sales, then we put out the word we are going to have an anniversary 
sale and if anybody could put on a demonstration, we would like to work 
them into our anniversary sale. 

Q. But, you only make the request in connection with your anni- 
versary sale? A. Yes, sir. 
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Q. Is it correct to say that during the majority of the times, it is 
the suppliers who make the requests of you? A. Yes, sir. | 

Q. Do the clerks in your store have anything to do with preparing 
the advertising in the store; that is, your signs and things of that nature? 
A. My brother makes up the grocery ads for the <r and I make 
up the produce ads. 

Q. Do demonstrators ever do that type of work? A. No. 

Q. Have any of the demonstrators who have ever come into your 
store to demonstrate ever been later employed by you as clerks? A. 
Well, not that I can think of. 

Q. Have any of your clerks that have worked for you in past histo- 
ry, have they ever come into your store as a demonstrator? 

That is, to demonstrate a particular product? A. No, 

* * * * 

FURTHER CROSS- EXAMINATION 
BY MR. LIPPMAN: 

Q. Mr. Mead, do you think that demonstrations are sro for your 
business? A. Yes, sir. 

Q. Do they stimulate your business? A. Yes, sir. | 

Q. Do they create additional demands for your products, for your 
products that you sell? A. Ali products, yes, sir. | 


* * * * | * 

Q. Do you not during the week build special types of displays with 
special attraction to the customers which attracts the customers by to 
that particular display? A. Yes, sir. 


* * * * i * 


Q. Who builds those displays? A. In the case of groceries, my 
brother builds most of them and in the case of produce, either myself 
or one of the clerks build them. | 

The same with the groceries, my brother will do it or he will get 
one of the clerks to put up a stack of groceries. | 


* * * 
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Q. When these demonstrators are at work, do they not urge the 
customers to buy the product if they are giving out the samples; is that 
not the purpose, in a very polite and very diplomatic way? A. Yes. 

q 
* * * * * 
SAMES A. BARR 
was called as a witness by and on behalf of the General Counsel, and 
having been first duly a was examined and testified as follows: 
Bite EXAMINATION 
BY MR. ARBUCELE: 
* * * * 
. By whom are you employed Mr. Barr? A. Foremost Dairies. 
. In what capacity? A. Branch manager of Monterey. 
* * * * 

Q. Do you supply your dairy products to Nickel's - Iam sorry - 
to Mead's Market? A. Yep. 

* * f * * * 

Q. Does your compepy engage in any demonstrations? A. Yes, 
from time to time. ‘ 

Q. Where do you perform these demonstrations? A. At various 
markets within the area I cover. 

Q. Have you engage@l in some demonstrations during the past 
twenty months since you have been manager? A, Yes. 

Q. Prior to that, when you were a salesman in the Salinas area, 


‘ 


you were selling? A. Y 


did you or your company a in demonstrations in the area where 
es. 


* * ’ * 

Q. And, let me ask you this. 

Who selects the person that does the demonstrating when you do 
decide to have a demonstiation? A. I have a demonstrator I prefer to 
use. 

Q. Do you select hat person then? A. Yes. 

Q. Who pays that person's - first, is it a man or woman? A. 


It is a woman. 


69 


Q. Who pays that woman? A. The company does. 

Q. Your company? A. Yes. 

Q. Who determines the wages that you pay that woman? A. We 
pay union scale. | 

Q. Do you have a contract with the Retail Clerks Union covering 
the demonstrators? A. No. | 

Q. Do you have a contract with any union covering the demon- 
strators? A. Not to my knowledge. 

Q. Who informs the demonstrators as to the place or the store 
in which she will give the demonstration? A. I do. 

Q. Who determines the hours that a demonstrator will work? 
A. I do. | 

Q. What days and hours do your demonstrators customarily 
work? A. As arule, Friday or Saturday; Friday, or = and Satur- 
day. 

Q. What hours on those days? A. Usually, from 10: 00 o'clock 
to 5:00 o'clock or 10:00 o'clock to 5:30. | 

Q. Just what is the nature of a demonstration that is given by 
one of your demonstrators; what do they do? A. It is either sampling 


to the consumers or shoppers in the store of one of the SS from 


our line. 

Q. How do they go about it; what does the demonstrator do in 
that regard? A. Well, if it is a fluid milk product, why they sample 
the consumer into a paper cup from one of our packages. | 

If it is an ice cream product, usually a sampling size cone is 
used. 

Q. The demonstrator prepares the sample and gives : to the 
customer? 

A. Yes. 

Q. Is anything said in connection with giving of the safle? 
A. Usually, the demonstrator of course will ask the person) if they 


would care for a sample. 
| 
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Depending on the product that is being sampled, some of the 
merits are attempted to be put across to the customer about the par- 
ticular product. 

Q. So, who tells the demonstrator what to say in connection with 
the demonstration? A. Weil, we have a make-up of our various prod- 
ucts that provides the demonstrator with information about a product. 

Q. What do you mean by a "Make-up?" A. Well, in other words, 
calorie content, butterfat and milk solids, if it be a product that - with 
added solids to it. 

Ice cream, again the flavoring, the butterfat, and some of the 
ingredients that go into the ice cream. 

Q. Do you have some kind of a booklet or sheet that you give the 
demonstrator containing this information? A. We have a looseleaf 
booklet that is prepared. We also have some pamphlet type information 
that is used from time to time by the demonstrator and these pamphlets 
are also passed on to the consumer. 

Q. What qualifications do you look for in selecting a demonstrator? 

A. Well, I look for someone that is going to do the kind of job 
that I want them to do. 

Q. Well, what qualifications or qualities does that person have 
to have in order to do that§ob? A. Well, I look for someone that has 
a pleasing personality; that can present the product in a satisfactory 
manner to build goodwill oe good public relations for the company and 


for the store that she is working in. 


Q. What equipment $0 you use in connection with your demon- 


strations? A. On fluid products, the paper cups. 

For cottage cheese or sour cream products, either potato chips 
or a cracker or something like that. 

With ice cream we use the ice cream cones. 

Q. Who furnishes those materials? A. We do. 

Q. Do you reimburse the retail store in any way for the products, 
for the milk or ice cream’or cottage cheese used in connection with the 


demonstration? A. Yes, we replace the merchandise. 
¢ 


i 
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Q. Has your company ever given a demonstration that has - well, 
have you ever given a demonstration at Mead's Market? A. Yes. 

Q. Can you remember when the last one was? | 

December of last year. 

Q. 1964? A. Yes. 

Q. What did you demonstrate on that occasion? A. Epenog. 

Q. Have you demonstrated any other products at Mead's prior to 
that demonstration? A. Not to my knowledge. 

Q. Who was the - - - Strike that. 

Was that your regular demonstrator that you used to give that 
demonstration at Mead's? A. Yes, sir. 

Q. How long has that particular woman been working for you as 
a demonstrator? A. Oh, about five years. 

Q. She has been working for the company for about five years? 
A. She has not worked for us directly; she has been employed by us if 
we have had occasion to use or need her. 


Q. She is not a regular full-time employee? A. No. | 
Q. Do you use her in any other capacity besides as a demon- 
strator? A. No. | 


Q. | 

* * * * * 

Do you assign your demonstrators to do any shelving of groceries 
goods during the time they are giving a demonstration? A. No. 

Q. Do you know whether or not they do that? A. I don't know. 

Q. Have you ever heard that they did? A. No. 

Q. Do your demonstrators ever work at the cashier's checkout 
stand? That is, in their spare time while they are demonstrating? A. 
Not to my knowledge. 

Q. You have never heard of that? A. No. | 

Q. Do your demonstrators ever carry goods out to the cars for 
customers? A. Not that I know of. 

Q. Have your demonstrators ever marked the prices on goods 


while they have been demonstrating? A. They could on occasion mark 
the price of the product that they are demonstrating. 


1 


; 
i 


72 

Q. Have they ever vebn known to mark the price on foods - on 
the goods? A. Well, --- : 

Q. That is, on goods ér products other than Foremost products? 

A. No. : 

Q. Do the store manaers ever tell your demonstrators what to 
say in connection with theirfdemonstrations? A. They could. 

Q. Has it happened 4 your knowledge? A. Not to my knowledge, 
no. 

Q. Has any retail firha ever reimbursed your company for the 
cost in giving the demonstrftions? A. No. 

Q. How do you normally make contact with this one woman who 
does your demonstrating for you whenever you want her to do a job for 
you? A. I call her ond check on her schedule. 

Q. Do you tell her where to go? A. Yes. 

Q. If she is available or you ask her if she is available? A. Yes. 

Q. Who makes the arrangements with the retail store to enable 
you to give the demonstration? A. I do. 

Q. And, who determines where the demonstration will be given 
in a particular store? A. Well, I would say the product, 

The space available near where the product is normally stocked 

determines the space for the location. 

Q. Do you confer with the store manager on that are A. Yes. 

Q. Who brings in the equipment for the demonstrator to get her 
started on the beginning of her day? A. Well, it depends on the equip- 
ment involved. : 

If it requires an additional display or merchandise type cabinet, 
why it is delivered by us and stocked by us prior to the demonstration. 


* * * * * 


4 
FURTHER CROSS- EXAMINATION 
BY MR. LIPPMAN: 
Q. You have observed, have you not, Mr. Witness, that demon- 
strations increase the volume of sales of your products in the store 
involved, increase your ie on the day of the demonstrations? A. 


Well, that is what we hope they do. 
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Q. That is the purpose? A. Right. 

Q. And, you say a good demonstrator is also a good sales 
person? A. Yes, I would say that. | 

However, I don't measure the success of a demonstration from 
the results on the day that the demonstration is done. 

* * * * 

BY MR. LIPPMAN: 

Q. Iam sorry, go ahead. A. Our primary concern in a demon- 

stration is to acquaint people with our product and leave the consumer 


with a good impression, 
Q. And, a desire to buy the product? A. Yes, that is right. 
Q. All right, sir. A. Now, if we have to force this product into 
a consumer's basket, something that she does not particularly want, 
we are not doing a job of public relations with this consumer. 
So, this is why I say that I would rather have the woman walk 
into the store six weeks later and remember that person who presented 
this product to her or introduced her to the product has left a favorable 
impression on her, than to walk past it and say, "I don't like the 
product because I don't like the person that was involved in the demon- 
stration." 
Q. Do you look - or, you do look not only to the increased sales 
on that day, but you look at it from a longer point of view? A. That's 
right. 


Q. And, the person coming into the store would naturally prefer 
your brand over the other brands? A. Yes, that's right. 
Q. Do you, in connection with your demonstrations normally 
make arrangements for a sales program with the store on that particular 

day? A. We like to have the product advertised in their weekly ad to 


tie into the demonstration. | 
Q. And they make an announcement that there will also be a 
demonstration of the product? A. Right. 
Q. Do you find that demonstrations are good for the store? A. 


I think so, yes, sir. 
* 


REDIRECT EXAMINATION 
BY MR. ARBUCKLE: 


* * * * * 


Q. Have you ever known an occasion where a clerk in a retail 
store did the demonstration for you, for your company, rather than you 
bringing in an outside person to do the demonstrating? A. No. 

* * * * * 

CLAUDE H. JINKERSON 
was called as a witness by and on behalf of the Respondent, and having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DAVIS: 
Q. Will you state your name, please? A. Claude H. Jinkerson. 
‘ 

* * * * * 

Q. What is your occupation, Mr. J inkerson? A. Iam secretary 
of the Retail Clerks Union, Local No. 648. 

* * * * * 

Q. That is a local union of the Retail Clerks International Asso- 
ciation? A. That is correct. 

* * * 

Q. Now, let me - - - I will withdraw that. 

Mr. Jinkerson, describe for the record for our benefit what the 
job of a grocery clerk was at the time that you were an active grocery 
clerk? 

* * * * * 

MR. FRAME: Now, is this in a service store or in a self service 
store and was it prior to 1937? 

MR, DAVIS: Fither!or both and yes, it was prior to 1937. 

BY MR. DAVIS4 


Q. Can you answer the question? A. Ina service store, clerks 


usually busy themselves putting away milk and bread and produce; and, 
displaying it So it would be attractive to the customers coming in, 
starting about 10:00 in the morning. 


15 


The chekers would make their check stands clean and presentable 
and the merchandise that they were to suggest to the customers, as 
additional sales items, would be displayed on the counter or near the 
counter, | 

Other clerks would be busy stocking or restocking shelves from 
the previous day's business and still others would be in the back room 
cleaning up and breaking down cases for the stocking of the front shelves 
in the stores. 

* * * * | * 

Q. What about displaying of merchandise; what function did a 

grocery clerk have in displaying the merchandise for sale in the 
store? A. The grocery clerk displayed the merchandise on the end of 
islands and in between aisles on what we call a special display basis 
for the purpose of trying to increase sales, items that he wanted to 
push, and he would have additional stock for items that would be on sale 
which would be displayed. 

They call these stacks of special displays. 

We could have our normal displays of certain items that would 
be near the check stand such as candy, potato chips, and things of that 
kind. 


* * * * * 


Q. Now, there has been a good deal of discussion about free 


samples here. 
What is your experience again restricting you to the period that 
you were a grocery clerk and an owner and a manager prior to 1937; 
what was your experience during that period as to the giving out of 
free samples during that period? A. It was one of the duties of a clerk 
to push the merchandise that was being introduced for the first time by 
any firm or by merchandise that they felt would bring them a better 
profit margin. 
We would assign our checkers at the check stands to do suggestive 
selling and in most of the stores in which I worked, we would reward 
them for their efforts. 
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Q. How did you do that? A. By extra bonuses, smal bonuses, 
and keep account of the amount of items that they sold and we would run 
contests between stores. 

Q. How was the actual giving out of free samples done; describe 
that process and give us the examples? A. Well, in the case of Kraft 
Cheese, we were permitted by the Kraft Cheese Company to take packages 
and cut them up in little cubes, cut the cheese up in little cubes, and fix 
them with toothpicks and offer them to the customers when they came on 
in the store for the purpose of having them sample and try the cheese 

and also to follow up and ask them if they would like to buy some 
of this new product, this cheese. 

In the case of Kraft, we were permitted to cut open the package, 
sample it to the customer, and do suggestive selling to them and returning 
to the wholesaler the empty package for reimbursement. 

Q. In each of these examples you have cited, the grocery clerk in 
the store would do this at the request of the supplier or at the suggestion 
of the supplier, is that correct, such as Kraft or Nabisco or whatever it 
might be? A. From both the request of the supplier and at the request 
of management, both were encouraging these endeavors along this line. 

Quite frequently, the store manager would have the right to try to 
increase his sales of Kraft Cheese or Nabisco Crackers without consulting 
higher management. 

But, on house brands and other things that management wanted to 


push, they would instruct us to display these items near the check stand 


or on the check stand and to get behind them and get some movement on 
them, get some sales. 

ok * * * * 

Q. Now, at that time you were an owner of a grocery store, did 
you have any dealings with suppliers in connection with the use of 
demonstrators? 


* * * * * 


THE WITNESS: I was a store owner in the years 1931 and 1932. 


* * * * *” 
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| 

THE WITNESS: I was more interested in getting advertising 

allowances and discount allowances and display allowances than 
getting a demonstrator, believe me. | 

BY MR. DAVIS: | 

Q. What do you mean by that? A. Well, it is common practice 
in grocery stores for grocery operators to get support and help from 
suppliers. | 

This is offered in the form of advertising allowances, it is offered 
in the form of display allowances; and, it is offered in the form of some- 
times helping with the pay roll of individuals. | 


* * * * | * 
| 


MR. FRAME: I move that this testimony be stricken unless it is 
identified as to when and where this allegedly occurred. 
BY MR. DAVIS: | 

Q. Mr. Jinkerson, can you tell us when and where; you have told 


us where; tell us when this occurred at the Crystal Palace in San 
Francisco? A. It was during the pre World War I, that the Crystal 
Palace mark it in the years of 1938, 1939 and in 1940. 

* * * * | * 

Q. In connection with those displays allowances, it has sometimes 
happened that you or your clerks - or when you were working in a store 
as a clerk - would put on some kind of a free sample program? 


* * * * * 


A. Well, all grocers and myself in particular, we would advertise 
as committed and we would build displays as committed, we would push 
the item. 


Q. How would you push the item? A. By telling the customers 
that this is something that they should try; that they hadn't tried it, to 
try it. We would do suggestive selling and instruct the clerks to do 


suggestive selling of the item. 


* * | * 
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Q. As I understand from what you said earlier, when you were 
running a grocery store; that is, when you were the owner of the grocery 


store, you did not use outside demonstrators; is that right? A. No, in 


fact in 1931 and 1932, I don't think there was any one employed as a 
demonstrator that I can recall. 

Q. You do not recall any such line of work so-called for somebody 
who did just demonstrating? A. Demonstrating and sampling was carried 
out by the store operator and a clerk in promoting the sales in the store. 

The demonstrator came along after the Depression and I believe the 
demonstrator was there before the Depression. 

This is an extra show that the merchant was willing to put on and 
they expected to be reimbursed, however, by the supplier. 

Q. In other words, the demonstration that occurred during the 
Depression and prior to World War II was almost entirely done by the 
grocery operator within the store, not by some outside person? A. No, 
that is my testimony, that is all I observed. 

* * * * * 

Q. Now, when these demonstrators who are directly employed by 
the suppliers became members of your union, what if anything did you 
do about establishing conditions for them; wages, hours and working 
conditions? A. We negotiated with the retail grocery industry, the 
Retail Grocers Association in San Francisco, we negotiated for the 
rates of pay and the conditions to be the same as clerks, because they 
were clerks, their work was the same as clerks. 

* * * * 

Q. Did the Retail Grocers Association do anything about it 
advising its members about what conditions should apply for the demon- 
strators? A. Yes, they helped in enforcing the contract as to the Clerks’ 
Work Provision and also other conditions of the contract. 

On occasion, they have advised their members not to have out- 
siders work in the stores and those who were permitted to work would 

450 be demonstrators but theye must be guaranteed the conditions of a clerk. 


* * * * * 
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Q. There has been some discussion by other witnesses as to the 
extent of supervision of demonstrators when they are in a retail store. 

Based upon your experience and background, both as clerk, and 
owner, and a manager, as well as executive secretary of your union, what 
can you tell us about the extent of supervision, if any, of demonstrators 
who come in on behalf of suppliers in retail grocery stores?) A, The 
supervision of the demonstrator's activity during the time that she is in 

the store is controlled by the manager of the store or his assistant. 

Generally speaking, they do receive visits from the company repre- 
sentatives of the products they are demonstrating or displaying and selling, 
but those visits are maybe once or twice during the time of the demonstration. 

If it is a two-day demonstration he, maybe, would go see the demon- 
trator twice. If it is one-day demonstration, the demonstrator might see 
him once. | 

All the rest of the time they are under the supervision of the market 
operator or store manager. 

* * * * * 

Q. Does your dispatcher in such a case endeavor to make any 
contact with the grocery store operator who is going to have this demon- 
stration or where the demonstration is going to be held? A. | Yes, all of 
our contacts are with the operator. | 

Q. In other words, as I understand it, you - I mean, the supplier 
may call or the grocer may call but in the case where the supplier calls, 
there is discussion concerning where this demonstration is going to be 
and when? A. The supplier calls on occasion when he has an advertising 
campaign he is initiating and he has been out seeing if he can get spots 

where he can get his advertising or demonstration underway. 

He calls and finds out what our rules and regulations are. We in 
turn give him information but make it clear to him that this person, if 
they are working a firm under contract, that they are actually working 
for that firm and we do not care what his relationship is or what his 


reimbursement factor is. 
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Q. Very well. A. They must get the union scale and we would look 
to the operator for that. 

Q. The retail operator? A. Yes. 

Q. You tell the supplier this? A. Oh, yes. 

* * * * * 

Q. To your knowledge, are there any demonstrators on this list 
who have indicated to you or other representatives of the Union, within 
your knowledge, that they would like to secure a job as a grocery clerk? 
A. Yes. 

Q. Have you on occasion in the past secured retail grocery clerk 
jobs working directly/for a retail grocer or operator, a job for them as 
a de:nonstrator? A. Yes, we have. 

* 4 * 

Q. * * * 

Now, I will ask you if in that Section there is anything, any change 
from the previous contract which you had defining clerks' work? A. Not 
in any basic principle. It is identical to what we have had since 1955 in 


language and it is iderftical to the practice we have had since I have 
been in office in 1938. ‘ 

Previously, we set out jurisdiction; we did not spell it out before 
1955 this way. 


* * * * * 


Q. Now, there is added to that in General Counsel's Exhibit No. 
12 (a) the clause including the demonstration of such products. 

What was the purpose of that addition as the result of your committee 
deliberations? A. (Examining documents.) 

My interpretation was to bring a clarification to the contract that 
had been attempted during the life of the previous contract in handling 
demonstrators. 

* * * * * 

We had always looked to the operator as the person who was 
responsible for the conditions of the demonstrator in their employment 


as a demonstrator; he controlled all of these factors. 
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We wanted to make it clear that this problem had been brought to 
our attention during the life of the other contract as a problem and one 
which needed correction. | 

This is the purpose of including it in Section 1. | 

Q. Did the food operators who were members of that committee 
raise any question about the inclusion of that language? A. They did 
not. | 

Q. Why has it always been your position as you testified that the 
food operator must be held responsible for the wages and conditions of 
employment of the demonstrator? A. The employment of the demon- 
strator at the start was on the basis that the operator didn't have any- 
one available, he couldn't carry on the thing himself and he said, "Tf 
you can get me a demonstrator, you go ahead and do it." i 

But quite frequently this work was assigned to people in the store 
and, if we didn't keep this relatiqgnship, this would be allowing a person 
to come in and take our work someone who was not covered by the 
contract, | 


We had to make the employer responsible because we were giving 


him permission to use an outsider to do the same work that our people 


were doing. 
* ak * * 


FURTHER CROSS- EXAMINATION 

* * * * * 

TRIAL EXAMINER: You have no knowledge then of whatever 
arrangements for compensation are made between the supplier of the 
demonstrator and the store owner, is that right? | 

THE WITNESS: We don't try to get into that because merchants 
are different in effectiveness in negotiations. 

Some don't get the same amount as others. 

What we are interested in is people who work there, whether they 
are clerks or demonstrators, we want them to get a rate of pay. 

TRIAL EXAMINER: So far as any reimbursement or compensation 
or arrangements that may be made between the supplier and the store 


owner, that is of no concern to you? 
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THE WITNESS: Well, ‘we will offer a service to him if he wants it. 

We have said to them that the problem with them is that of guaran- 
teeing the wages and hours. 

We have told them we would send them a slip, send a Slip along 
with them to the supplier stating what they would have to get as to total 
compensation from that supplier. 

TRIAL EXAMINER: That is your only connection? 

THE WITNESS: Just do long as he guarantees and knows his 
obligation under the contract, yes. 

* * * * 

FURTHER J SEBDERSE EXAMINATION 
BY MR. LIPP 

Q. In other en Jinkerson, the arrangements which the 
market operator might =e with the supplier is his business. So far 
as the union in concerned, it looks to the market operator to guarantee 
the condition in the contract? A. Yes, that is correct. 

Q. If there is a griefance, if the demonstrator claims she has 
not been paid her regular rate or has not been given her hours, who do 
you go to? A. We go to the market operator. 

Q. You have had exptriences of that sort? A. Yes. 

* * Y * * * 

It is a matter of oT to the market operator for any infractions, 
anything concerning this p rson's work. 

Q. Did I also understand you to say that even though your language 
approach in the contract nds changed, in terms of actual practice, it has 


* * 


* * * 


been the same throughout f years? A. Yes, that is correct. 


RECROSS EXAMINATION 
BY MR, ARBUCKLE: 

Q. Is itnot a fact, that under this clause, there are a good many 
instances where the suppiiers actually pay the wages of the demonstrator 
rather than the retail store operator? A. I think that there may be 
occasions when this happens, I don't know. 


4 
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- I can't say that is a fact. | 
I am assuming that this is a fact because we have them ask questions 
as to our rates of pay; they are either paying them directly or reimbursing 


the merchant. 
I get into the thing when I talk to them and - or, when I talk to them 
in terms of their conditions and rates of pay when they ask me to collect 


unpaid wages. | 
* * 


* * 


Thursday, September 23, 1965 
County Courthouse, 
Fresno County, 

Fresno, California 


* a” * 
PAUL EDWARD BULLINGTON 
was called as a witness by and on-behalf of the Respondent, and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR, COWELL: 

* * - * * * 

Q. Now, directing our attention to the delicatessen department, 

I believe you said thai they er that you have demonstrated 
cheeses in the delicatessen, department, is that right? A. Yes. 

Q. How is this demonstration put on? A. Well, the one that 
Kraft had for me, they hired a demonstrator, I think it was on Danish 
Samsoe Swiss. 

The girl cut the little cubes of cheese and put toothpicks in it and 
handed them to the customers. 

Q. All right, sir. ! 

You say that Kraft sypplied this. 

Was this one of your-clerks doing it or was it some outside person? 
A. It was a demonstrator.” 

Q. Now, approximatply when was this Kraft demonstration? A. 
That was approximately two years ago; that was the last one I had on 
cheese. ; 

Q. By Kraft, you mean? A. Yes. 
Q. Subsequent to the Kraft demonstration, have you yourself 


demonstrated cheeses? im I have cut cubes and we set the cheese out 


on the floor and set the cubes with toothpicks out there for customers 


to taste and, if any customer comes in and wants to taste the cheese, I 


i 


give them a sample. 
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Q. Do the clerks also follow the same procedure that 


you follow 


in giving samples to the customers? A. (Nodding affirmatively.) 


* * * * 


* 


Q. Now, when the demonstration has been arranged, as you have 


told us in your conversation between yourself and this sales 
takes place on the day of the demonstration? <A. Well, the 


man, what 
idemonstra- 


tor comes in and sets up her stand if it is a wiener, she will set up her 


skillet. 

Q. Well, does she report to you? A. Yes. 

Q. Do you then give her any instructions as to where 
place her skillet? A. I tell her where to put it and I show 
her items are that she is going to demonstrate. 


she is to 
her where 


I also show her where the - well, if she is demonstrating wieners, 


I will show her in the back where the wieners are. 


Q. Why do you show her in the back where wieners are, Mr. 


Bullington? A. Because, if I am out to lunch or gone, I leave at 


4:30 and she is there usually until 7:00 o'clock and she goes 
fills up the case. 


back and 
| 


Q. Fills what case up? A. The wiener case if she is demonstra- 


ting wieners, her product. 


* * * * 


Q. Does the demonstrator mark prices on them? A. 
I am not there. 


* 


| She does if 


Q. You have seen demonstrators pricemark merchandise? A. 


Mine have. 


* * 


CROSS EXAMINATION 


* * * 


BY MR. ARBUCKLE: 


* 


* 


Q. Four times you have demonstrated cheese? A. Yes. 


Q. For how long a period; is that something you would do fora 


full day doing that alone? A. Usually, on weekends. 
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Q. Yes, but I mean dp you do it on a regular full-time basis for a 
weekend so that you will be.there -- A. I said that I set the cheese, 
the cubes on trays with toothpicks in them. 

Q. Isee. A. So thay they can taste it. 

Q. So that people carl pick it up as they come by then; is that 
right; it is not necessary for you to spend all of your time there with 
the samples? A. No, that! is correct. 

Q. So, you are able to continue your regular duties while this 
type of a demonstration is going on? A. Yes, that is right. 


* * } * * * 


Q. Does it ever happen that -- at your store -- that one of your 
clerks will devote an entire day doing nothing else but demonstrating, 


that is, giving away samples of a particular product? A. The store 


clerks? i 


Q. Yes, one of the store clerks? A. No. 


* * ; * * 


2 
Q. Allright, sir. » 


Then, it was not necessary, however, on those occasions for some- 
one, for a clerk that is, to stand there during the entire two days to pass 
out the potato chips, was it? A. No. 

Q. No. So, all that was done was from time to time the clerks 
would go back to that spot and be sure there was a supply in the bowl for 
customers to take their semples from, is that right? A. Yes, sir. 

Q. So, during those demonstrations, the clerks are able to con- 
tinue with their customary, work with the additional responsibility of 
looking after the potato chip bowl? A. Yes. 


* * * * * 


4 - ° . : 
Q. Do you ever have outside demonstrators coming in in connec- 


tion with your delicatesseh products? A. Yes. 
* * ‘ * 


{ 


Q. eK 
It is the supplier of the product that makes the arrangements to 
hire demonstrators; that is correct, is it not? A. Yes, the supplier 
that is going to furnish the product. 
Q. Yes, sir. They make the arrangements to get a girl to come 
in? A. Through the union, yes. 
Q. All right, sir. That demonstrator that comes in to your deli- 


catessen department to give the demonstration, she is paid by the sup- 
| 

plier of the goods that she demonstrates? A. Yes, sir. 

Q. She is not on your payroll, is she; that is, the payroll of May- 


fair? 
* * * * * 


A. (Pause.) I don't think so. 
* * * * 
FURTHER CROSS EXAMINATION 
BY MR, FRAME: | 
Q. Mr. Bullington, do most of the outside Aemonperaties you see 
wear white dresses or white smocks of some kind? A. Some do. 
Q. Is it not true that most of them wear white dresses? A. 
Handling food, white dresses look better. 


Q. Do the outside demonstraters who come into your store stock 
shelves? A. Are you talking about in my department? | 

Q. Well, generally, do the outside demonstrators who come into 
the store stock shelves? A. Demonstrators I know handle their product 
that they are demonstrating. 

* * * * * 

Q. Do they stock any other products? A. No, not that I know of. 

Q. Do they work at the check stands? A. No. 

Q. Do they carry out groceries from the check stands to the cus- 


tomer's cars? A. No. 
* * 


Q. Do you tell 'the Cateide demonstrator what to say in the course 
of their demonstrations? ‘A. I tell them the price of the product. 

Q. Do you tell'them Phat to say? <A. The demonstrators have 
probably been working for the company and they know their product 
so I don't tell them what to‘say. 

* * * 

REDIRECT EXAMINATION 

BY MR. COWELL: 

* * * * * 

Q. Now, take one of these items that your prepared foods clerks 
demonstrate such as sour cream ambrosia that I believe you testified 
to, how does a clerk demoistrate that? A. We have little cups with 
plastic spoons, these little candy cups I think they are. 

We make everything pight there at the store and they will tell 
the customers what it is trade of and let them taste it and tell them 
what goes into it. 

Q. They will tell them how it is made? A. Yes. 


* * : * * * 


Q. So, your clerks are available all day to demonstrate this sour 


cream ambrosia, is that right? A. Yes, sir. 
Q. On the days that ‘a are demonstrating this product? A. 
When we demonstrate, yes. 


* * * 


MARIE ROTH 
was called as a witness by. and on behalf of the Respondent, and having 
been first duly sworn, wast examined and testified as follows: 
DIRECT EXAMINATION 

BY MR, LIPPMAN: 

* * * * cal 

Q. In other words, you were extolling the virtues and the qualities 
of the bread and the meat product that you were selling? A. That is 


right. 
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Q. But, in connection with that, you were actually selling the 
product? A, That's right. 
Q. How much did you receive? A. Ten cents per sandwich. 
Q. Did you actually receive the money? A. I did, 
Q. To whom did you turn over the money? A. At the) end of the 
day, I would turn it over to the manager that was on the floor. 
* * * * 
Q.*** | 
Now, while working there, under whose supervision did you work? 
A. Under the manager. 


Q. The store manager, is that who you refer to as the manager? 
A. That's right. | 

Q. Did he assign lunch hours to you? A. Yes, he did, we asked 
him when it was convenient or when there was not too many people; he 


knew his customers and he knew the time that we were to go out to 
lunch. 

Q. If you had any problem during the day, with whom would you 
take up your problem? A. With the manager. 

Q. Would the manager come around and observe you at work from 
time to time? A. Yes, he would, to see how we were selling and how 
we were getting along. 

Q. What type of dress did you wear? A. White uniforms. 

Q. What type of uniforms did the other clerks wear, do you know? 
A. Their regular work clothes. 

* * * 

CROSS EXAMINATION 

BY MR, ARBUCKLE: 

* * * * | * 

Q. Have you ever demonstrated at Nickel's Stores, Nickel's Pay- 
Less Stores, either in Farmersville, Woodlake, Tulare or Exeter? 
A. No, I haven't. 
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§ 
Q. Have you ever deyaonstrated in any of those four towns in any 
stores in any of those four towns? A. No, sir. 


* * , * * * 


Q. Now, you have never demonstrated at Mead's Market in 


Monterey, California, have;you? A. No. 
Q. Have you ever demonstrated in Monterey at all, in the Monteray 


Area? A. No. 5 


* * . * * * 
ry 


Q. Who paid you when you sold sandwiches at Safeway? A. I 
took -- well, I got my check through Safeway. 

Q. Who paid you when you sold at Ritze? A. The meat depart- 
ment, Mr. Ritze paid me. 

Q. Now, when you demonstrated products like Coca-Cola, Seven- 
_ Up and Challenge Milk, on those occasions, who -- you were paid by the 
Coca-Cola or Seven-Up or the Challenge Company, were you not? A. 
That's right. 

Q. And, it was their salesmen who made contact with you? A. 
That's right. 

Q. And it was their salesmen who indicated what they would like 
to have you say in regard to demonstrating the product? A. That's 
right. } 

Q. And it was their salesmen who told you what days they would 
like youto work? A. That's right. 

Q. And, would their salesmen normally meet you at the particular 
store at the beginning of the first day of a demonstration? A. That's 
right. 

Q. They would help you get setup? A. That's right. 

Q. And, chey would be sure that there was a good point -- excuse 
me, I meant to say, they would be sure that there was a good quantity of 
the merchandise available that you were demonstrating? A. That's 
right. 
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Q. They would also indicate to you where in the store a demon- 
stration was going to be given? A. That is right. | 
Q. They would also indicate to you the hours to work, the hours 
they wanted you to work in that demonstration? A. That is right. 
* * * * | * 


Q. It was not necessary for you to go to the manager pe time 


you needed a new supply, was it? A. No. 
Q. So, it really was not very much that the manager had to do 
with supervising you on those occasions, was it; you knew what 
todo? A. Yes, I knew what to do. 


* * * * 


FURTHER CROSS EXAMINATION 

* * * * 

BY MR. FRAME: 

Q. Mrs. Roth, do these store managers tell you what to say about 
the product you are demonstrating? A. No, they don't. | 

Q. Mrs. Roth, when you say that you sell products you are demon- 
strating, do you mean sell in the same sense that you sold the hot dogs 
and the ham sandwiches or in some other sense? A. Well, I think that 
is entirely different, your ham sandwiches and your hot dogs. 

When you are out demonstrating a product like say wieners, you 
are giving the customers a sample and naturally if they like| it, they will 
buy it. 

* * 

WILLIAM GREAFF | 
was called as a witness by and on behalf of the Respondent, and having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 

BY MR. COWELL: | 

Q. State your name and address for the record, please? A. 
William Greaff, 4894 East San Gabriel, Fresno, California. | 


92 


Q. What position do you hold, Mr. Greaff? A. Iam manager of 
Giant No. 10, at Blackstone and Barstow. 

Q. That is the Giant Food King? A. Right. 

Q. That is in the City of Fresno? A. Yes, sir. 

* * * * x 

Q. Do you have any control over the conduct of the demonstrator 
while she is inthe store? A. Yes, the same as a regular clerk. 

If the girl is a capable girl, she needs very little supervision. If 
we find she is tending to wander all over the store and into the back 
room and is not pushing the product, then we have a talk with them. 

* * * * * 

Q. You also mentioned I believe that you and the clerks them- 
selves have demonstrated, I think, what you have referred to as check 
stand demonstrations? A. Right. 

Q. Would you explain what you mean by that? A. If a company 
puts out a new cracker or a cookie, they have offered us say a free case 
of cookies if we will cut the boxes open and sample them right at the 
check stand; so, as the customers come through the clerks will mention 
it is a new product on the market and offer them one to try. 

On occasion, we have had a display of this particular type in the 
store where they could get it. 

* * * * * 

Q. Now, would you tell the Trial Examiner in your experience as 
a manager of a store what are the duties of aclerk? A. The duties of 
a clerk? 

Q. Yes. A. Like I said before I think ninety-five percent of the 
time he is actually pushing a product and five percent of the time he is 
checking it out. 


* * * * * 


Q. What do you mean by pushing a product; does it mean to physic- 
ally to push it around? A. Our job is to sell merchandise and to sell 


. 


profitable merchandise. , 


If we have a product in the store that we consider to be more 
profitable than another, you know, that is in the same line as basically 
this other product, we will attempt to merchandise that item, more so 
than another one of the same type. 

* * * * * 

Q. Are you pushing any merchandise this week? A. Yes, Iam; 
would you like to hear about it? 
Q. I would, yes. A. Orange juice in half gallon bottles. 

All the clerks in the store know about the orange juice. It isa 
low calorie orange juice with very little acid init. Any person who 
has a child that we understand is alergic to orange juice, because of 
the acid, can drink this product. 

It only costs me thirty-seven cents and I sell it for fifty-nine 
cents; it is a very profitable item. 


The clerks are pushing it. 
Q. You have instructed the clerks to do so? A. To push this 
item, that is right. 
I have a very large stack right in the front end of the pore 
Q. Now, if a customer is not familiar with this orange juice and 
desires to sample some, can they do so? A. Ihave a bottle in the 
back room and I gave two girls last night a taste of it. 
Isold three bottles. | 
Q. A bottle of this orange juice, Mr. Greaff? A. A bottle of the 
orange juice, yes. 
Q. So, these samples are available then at the store for tasting 
this orange which you are demonstrating? A. We do it in all depart- 
ments. f | 
In the produce department, we, on occasion, cut apples or oranges 
and let a person try them. That is the produce man. 
We have cut pineapples in the past for customers who have said 
they have never tried a fresh pineapple. 


We have cut one and tried putting cubes of pineapple on a plate 
with a toothpick in it so the people could sample it. It has helped sales, 
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Q. Now, is this a rather frequent occurrence? A. Yes, I would 


say it is. 
* * ‘ * 
CROSS EXAMINATION 


BY MR. ARBUCKLE: 


* * J * * * 


Q. How frequently do you give demonstrations in your store where- 
by an outside demonstrator will come in and gives a day or two-day or 
maybe even a three-day demonstration? A. Approximately once every 
two weeks. ; 

* * * * * 

Q. Now, those demonstrators are furnished -- that is, they are 
hired by the supplying company, are they not? <A. From what I under- 
stand, right. 

Q. Well, they are uot on the payroll of your store, are they? A. 
No. j 

Q. You do not have to be concerned about choosing who or which 


girl is going to be the dem)nstrator yourself, do you? A. I can request 
? 


a certain girl. 

Q. You do get acquainted with these demonstrators? A. Right. 

Q. So, you do have conversations with the supplier from time to 
time when a demonstratio# is being arranged? A. Yes, that is right. 

Q. And you have made suggestions? A. Yes, that is right. 

Q. But it is the fina] authority of the supplier, is it not, to determine 
who the demonstrator willebe? A. Yes, I would say his final word would 
go, but as the buyer, I feel he would put it -- or, put a little more stock 
in getting the girl I wanted. 

Q. You mean, he would give consideration to your recommendation 
or suggestion? A. Right. 

Q. Now, is not the salesman for the supplying company normally 
in the store for the first day of the demonstration when the demonstrator 
gets there in order to help her get set up? A. For the first hour possibly 
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he is in there to show her where to -- or to see if I have shown her -- 
where the extra stock is and make sure there is sufficient foHow-on 
stock available. 

Q. Yes, because he is naturally vitally interested to get her 
started on the right foot, is he not? A. Right. | 

Q. Then, once she is organized and off on her job, then you indi- 
cated either she is capable, -- if she is capable -- then she requires 
very little if any supervision? A. That is right, yes. | 

Q. Certainly, it is the salesman of the supplier that suggests to 
her and recommends to her the type of conversation she should engage 
in with the customers concerning what she should say ae product? 
A. Right. 

Q. And, does he normally work out with her on the first morning 
just when she is going to go out to lunch and when she is going to take 
her breaks? A. Well, according to the labor laws, she is entitled to 
a ten or fifteen minute break every two hours. 

Lunch normally follows after four hours work so basically that is 
taken care of, 

Q. It is pretty basic then and there is not too much soon on 
that? A.- Right, the only occasion other than that would be on an excep- 
tionally busy morning when I would hold her maybe an hour before letting 
her go to lunch. 

Q. You, of course, know in advance when a demonstration is going 
to take place? A. Yes. | 

Q. You make sure that at the point of the demonstration there is 
a good large supply of the product on hand when the demonstration be- 
gins, is that not correct? A. Space plays a big part in it, yes. 

Q. Beg your pardon? A. The space, we build the display accord- 
ing to the amount of space that we have. 

Q. Yes, of course. But you make every effort to bare a good large 


supply there? A. That is right. ! 
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Q. The demonstrators frequently, if they dosee their supply run- 
ning low, they do frequently speak to your clerks, do they not, and ask 
if the clerks can bring out more merchandise? A. If there is a clerk 
available. She has complete freedom to go back and get it herself. 

Q. All right, you have indicated that the duties of your clerks -- 
about the duties of your clerks, do I understand you to say that they 
spend ninety-five percent of their time engaging in suggestive selling? 
A. Well, I think they are well aware that people constantly ask questions 
about a product. They ask the checkers; they ask the stock people on 
the floor; they even ask the butchers about the products on the grocery 
side. 

Q. Do you really mean that, now, that ninety-five percent of the 
clerk's time is spent making suggestions to your customers as to pro- 
ducts they buy? A. I don't think you can say that ninety-five percent 
of his time is spent standing there talking about the product. 

* * * * * 

Q. But, that is not -- they are not just standing there in the store 
chatting with customers; they are working? A. They are working. 


Q. So, your clerks fh your particular store are like clerks in 


other stores in that they are stocking shelves, are they not? A. Yes. 

Q. Checking out customers? A. Right. 

Q. Some of the box boys are taking the groceries out to the cars? 
A. Right. : 

Q. They are cleaning up the store and things like that? A. Right. 

* * * * x 

FURTHER CROSS EXAMINATION 

BY MR, FRAME: 

Q. Ibelieve you stated that your store was pushing a particular 
brand of orange juice? A. Yes. 

Q. Do you recall that testimony? A. Right. 

Q. Now, do you have someone standing next to the orange juice all 
day giving away free samples? A. No. 
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Q. Do you have someone standing there four hours a day giving 
away free samples? A. No. | 
Q. Do you have someone standing there fifteen minutes a day 
giving away free samples? A. I have no one standing there at any time 
of the day giving away free samples. | 
* * * 

FERN WALLACE 
was called as a witness by and on behalf of the Respondent and, having 
been first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. COWELL: 
Q. Please give your name and address for the record? A. Fern 
Wallace, 4641 East Princeton, Fresno, California. | 
Q. Keep your voice up, Mrs. Wallace, so that everyone may hear 


you. | 


What is your occupation? A, Iam a Food Demonstrator. 

Q. For how long have you been so employed? <A. Consistently, 
for ten years; but, before that, for about two years. So, it would be 
about twelve years altogether. | 

Q. Where have you been employed, in what area? A. Through 


the retail clerks in all of the grocery stores in the Fresno Area and 
out of town also. 
Q. Speaking of out of town, will you give some examples of where 
you have been employed as a demonstrator out of town? A, In the 
Nickel's Pay-Less stores in Exeter and Woodlake and Tulare; and, in 
Hanford, all the stores there. 
Also, at Lemoore, Bakersfield, and I have also worked at the coast, 
at a Giant Food Store there, at Arroyo Grande. 
Q. Is it true to say then from your testimony that you have worked 
the gamut from large food chains, like the Giant Food Chain, to the 
smaller chains, like the Nickel's Chain? A. Yes, we have, 
worked the large supermarkets and we have worked the small stores, 
the Mom and Pop stores too. 


we have 


98 


Q. Is there any differdace that you find in your job duties as a 


demonstrator between stores? A. No, they are all the same. 
You are there to sell your product and to sell the store. 


* * * * * 


cy 


Q. Why do you need to know where the other merchandise is kept? 
A. If you run out, you should know where it is so you can go and get it. 

Q. Do you physically go and get it? A. Very often. 

Q. Is this merchandise price marked? A. Most of the time, 
sale merchandise does not have to be price marked. But, sometimes it 
does. Ihave price marked tome but not too much. 

Q. Do you continually! during the day, engage solely in either 
demonstrating products or 7 replenishing or building your display? 

A. Well, if there is a lull in the store, you might help stock merchan- 
dise. 

Q. Have you done so% A. Yes, I certainly have, lots of times, 
when there is a lull and I ark not neglecting my demonstrating, I do help 
stock. i 

* * F * * * 

CROSS EXAMINATION 

BY MR, ARBUCKLE:: 

* * a * * * 

Q. Who was the supplier of that product? A. Otto Marston. 

Q. Otto Marston? A. Yes, sir. 

Q. Actually, he works for the Joseph J. Morris Company, is that 

correct? <A. That i& right. 

* * 3 * 

Q. All right, let me hex you this. 

When you worked at Nickel's, I take it then that Otto Marston was 
the salesman involved on this occasion? A. Yes, sir. 

* * ¥ * * * 

Q. Who contacted a on those occasions and asked you to work 
at the Nickel's stores? A. Mr. Marston. 


. 
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* * * * * 
Q. And you worked at the Nickel's stores; who paid sine what 
company paid you? A. Joseph J. Morris. 
Q. Who told you what to say in connection with the demonstration 
of the Chinese food or the olives; that is, what to say to the customers? 
A. Mr. Marston. | 
* * * * * 
Q. When you did work at the Nickel's stores, did you take any 
equipment with you of any kind? A. Yes, I did. 
* Q. What was that equipment? A. Well, [hada table and I had 
an electric skillet. 
Q. Did you use the electric skillet in connection with the olives? 
A. No, sir. 
Q. You are referring then to the Chinese demonstrations? A. 
Yes, the demonstrations of the Chinese food. 
Q. Whose equipment was that, who owned that ees the 
skillet and the table? A. Part of it was mine and part of it was Mr. 
Marston's. 
Q. What was yours? A, The table. 
Q. Did Mr. Marston's company own the skillet? A. That is 
right. 


Q. What about the other equipment, you undoubtedly had little 
cups or things of that nature, did you not, to give your samples in? A. 
Yes, I did. 
Q. Who furnished those? A. Mr. Marston. 
Q. Who was it that told you which days you would actually do 
your demonstrating when you were at Nickel's? A. Mr. Marston. 


Q. Who told you what hours you would work when you) were at 
Nickel's? A. Mr. Marston would usually discuss that with the manager 
and then he would tell me. | 

Q. So, they would reach an agreement and Mr. Marston would let 
you know about it? A. That is right. | 


* * j * * * 

Q. When you worked St Nickel'’s in connection with the demon- 
stration of the Chinese food and the olives, did you have any uniform 
on those occasions? A. Isually wore white uniforms. 

Q. White uniforms? i A. Yes, sir. 

Q. Who supplied you with the white uniforms? A. We supply 
our own. id 

Q. Those are your on personal uniforms? A. Yes, sir. 

Q. Do the rest of the’ clerks at Nickel's wear white uniforms of 
the type that you wore ther¢? 

A. No, sir. 

* * ‘ * * * 

Q. Now, let us say after you were set up and started to work in 
the Nickel's stores, what other instructions did the store manager have 


« 


to give you? 


* * * * * 


A. Most of the time he would not have to give us any other instruc- 


tions. 
* * « * * 


5 
FURTHER CROSS EXAMINATION 
BY MR. FRAME: ? 
Q. What would you say your principle duty is as a demonstrator? 
A. To promote your product. 
Q. How do you do that? A. By giving samples, 
Q. Is this the main part of your work? A. That is the main job, 
yes, sir. 
Q. As a matter of fi.ct, Mrs. Wallace, that is why you are sent 
into the retail store, is this not true? A. That is right. 
* * ee * 
REDIRECT EXAMINATION 
BY MR. LIPPMAN:, 
* * $ 


. 
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Q. During the time when you are acting as a demonstrator, Mrs. 
Wallace, do you receive inquiries from customers about products other 
than the product or products that you happen to be EEE 
A. You certain do. 

Q. What type of inquiries do you receive? A. Information as 
to where you can find something in the store or lots of times about 
what the product contains and that type of thing. 

* * * 

RECROSS EXAMINATION 

BY MR, ARBUCKLE: 

* * * * | * 

Q. Is it not also true, Mrs. Wallace, that during the course of 
the demonstration that the salesman is present, that is the salesmanof 
the supplier that you are working under is present, and you would talk 
to him about any problems you might have also? A. Yes, I would. 

MR. ARBUCKLE: That is all I have, Mr. Examiner. © 

* * * * | 

ROBERT L, CAMPBELL | 
was called as a witness by and on behalf of the General Counsel, and 
having been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 

BY MR, ARBUCKLE: 

Q. Will you state your name? A. Robert L. Campbell. 

Q. And your home address? <A. 70 Paseo DeVaqueros. 

Q. What city is that? A. Salinas, California. 

Q. By whom are you employed? A. Royal Crown Botting Com- 
pany, Inc. 

Q. What is your position with that company? A. I am the branch 
manager of the Salinas branch. 

Q. How long have you held that position? A. Since October of 
1960. 


Q. What was your business or position prior to oe: of 1960? 
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A. Iwas vice president in charge of marketing for Royal Crown Cola 
Bottling Company of Louisville, Kentucky. 


* * * * * 


Q. Have you ever given demonstrations at Mead's Market in 


Monterey? A. Yes, we have. 

* bd * * * 

Q. Do you say anything about the hours to report to work? A. 
No, they understand these. 

Q. Is that set with your company? A. This is set, and the hours 
are from 10:00 o'clock to 61 00 o'clock. 

Q. You always use the same hours? A. Yes, sir. 

Q. What about the subject of lunch periods; is that a matter of 
discussion? A, They take usually a half hour lunch during that time. 

Q. Do you direct them to take any special half hour? A. No, 
the only direction I might give them is to wait until there is a slack 
time rather than go out right in the middle of a large flow of people in 
the store. 

Q. In other words, they have to use some of their own discretion? 
A. This is correct. 

Q. Now, when you are about to employ or when you have in the 
past employed a new demonstrator for the first time, who selected the 
demonstrator? A. I did. 

Q. How did you go about finding this person? A. I would usually 
question one of my other demonstrators and ask them if they know of a 
lady who has been doing it and I will get their personal recommendation 
and then call the last -- call the lady in question and ask for an inter- 
view at her convenience, whether it be at my plant or at her home, I 
interview her at that time. If Iam impressed with her, Ihire her. If I 
am not, I don't. 

I usually go over the method in which we want them to demonstrate, 
the little talk they are going to give the customer as they sample them. 
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Q. You mean, this is after you have determined that you will 


employ the woman? A. This is usually afterwards, yes. 

* * * * * 

Q. Once you decide that you will hire a woman to work for you, 
what instructions do you give her as to the things she is supposed to 

say when she is handing out the product and her general behavior 
in the store and so forth? A. We have more or less a oa speech, 
you might say. 

However, she is to take this and put it into her own words, or 
adapt it to her own personality and still get the message across in the 
way that we want it. 

This is quite important from the standpoint of whether or not she 
is just going to walk up and start talking. 

Of course, our real intent is to sell product and to have people 
sample that product. 

We feel that the best way for them to get to know a product is by 
getting it down their throat. | 

If they are just going to stand by the unit and do nothing but wait 


for people to come and ask them, no, we cannot use them. 

They have to be a little aggressive and walk up to a person, such 
as in the case of the Diet Rite Cola and say, "Mrs. Housewife, here is 
the new sugarless Diet Rite Cola, it contains less than one calorie per 
bottle, have a sample." | 

As they taste it, then they kind of work into a conversation such 

as "Is it not good?", or, does it not have a nice bouquet?" or, "doesn't 

it have a good flavor?" 

Then, "Would you like to have a carton to take home?" That is 
about it. | 

* * * * | * 

Q. Who pays the demonstrators who demonstrate your peed 
A. We do. 


Q. Who is "We?" A. The Royal Crown Cola Company. 


* ac * * * 

Q. Do you use any equipment in connection with your demonstra- 
tions? A. Yes, we do. 

Q. What is that equipment? A. In some cases, we may use a 
small wooden bar with plastic basin in which cold bottles are pooled 
and then opened with paper cups poured and given to them. At other 
times, we would use what we call a pre-mix unit where the product is 
pre-mixed and put into a five gallon tank and then all that is necessary 

is pulling the valve and putting it into a small cup and it is then 
given to a consumer. 

Q. Who furnishes this equipment? A. Royal Crown Cola. 

* * * * * 

Q. Now, who — strike that. 

Do your demonstrators normally give their demonstration at a 


point very close to where the Royal Crown Cola products are located 


in the store? A. This is correct. 

Q. Who places the initial supply of that product at the point near 

where the demons‘ration is to be? A. Route salesmen would 
do that. 

Q. Is that supply generally larger when you are going to have a 
demonstration than when no demonstration is going on? A. That is 
correct. 

Q. Now, who would replenish that supply during the course of a 
day when the demonstration is given if the supply became low? A. 

We attempt to see that there is sufficient product on there that it will 
not become low. . 

However, if it did, she would call us and we would have to send 
one of our men out to replenish. 

If we have a reserve stock in the back room in sufficient amount, 
it is possible that -- Well, no, she would usually call us. 

Q. How about the clerks in the store; is it possible they might 
go in the back room and bring out some more Royal Crown or Diet Rite 
Cola? A. That is possible, yes. 


105 


Q. What is the general practice according to your knowledge? 
A. The general practice is that we build a large enough display that 
this is not needed. 

Q. All right, sir. Do the retail stores ever reimburse you for 
the cost of the demonstrations? A. No, under no circumstances. 

* * * * * 

FURTHER DIRECT EXAMINATION 

BY MR, FRAME: 

Q. Mr. Campbell, what do your girls wear when they demonstrate; 
I assume they wear something? A. Most of them have what you might 
call a white serving dress which they would term a uniform and we allow 


them and allowance for the cleaning of this uniform. 
* * * * 


CROSS EXAMINATION 
BY MR, LIPPMAN: 


* * a * 


Q. Now, during the day, for the most part, you do not have a repre- 
sentative of your company present; you do not keep a representative 

present, a salesman in the store; the demonstrator is|not accom- 
panied by any representative of the products? A. This is correct. 

Q. During that period, is she under the direction of the store 
manager? A. No, she is under our direction. 

Q. The store manager, if he were to direct her to do a certain 
thing, would he expect her to follow through with those directions? 
A. Only if he has anything to do with the demonstration itself. 

Q. We are talking about in the way she handles the demonstra- 
tion? A. No, it would not be the prerogative of the store manager. 

Q. If the store manager thinks that she is aggressive is he at 
liberty to say something about it? A. He would have to contact me. 

Q. Do you know whether or not the store manager, in fact, does 
not speak to the girl under those circumstances? A. I have not heard 


of it. 


a * * * * 


Q. Now, when it comes to the lunch hour, is she not expected to 
consult with the store manager as to the most appropriate time in which 
she should take her lunch hour? A. No. 

Q. Do you know whether or not she, in fact, does? A. I couldn't 
say whether she does or not, not really, she is not instructed to. 

Q. Have you made any inquiries to that effect? A. Ihave made 
inquiries as to when they take their lunch hour, yes. 

Q. I mean, as to whether or not this met with the approval of the 
store manager? A. No. 

Q. All right. A. She is working for us, not the store manager, 
so, therefore, she is entitled to the lunch hour when she wants to take 
it as long as it conforms to, as you said before, if there is a lot of 

traffic in the store, no, she would not take her lunch. 


* * * * 


PAULINE POWELL 
was called as a witness by and on behalf of the Respondent and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. COWELL: 

Q. State your mailing address; first, state your name and your 
address for the record? A. Pauline Powell, 825 West Fedora, Fresno, 
California. 

* * ak 

Q. Are youemployed? A. Yes. . 

Q. In what classification are you employed? A. Demonstrator. 

* * * * * 

Q. Now, Mrs. Powell, at this Country Boy establishment, will 
you tell the Trial Examiner exactly what you did in the demonstration 
last week? A. As I arrived at the store, I contacted the manager, as 
usual, and I ask him where he would like for me to put my display or 


my tray. 
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Then I check my product to see that it is well stocked and that it 
has the sale price on it; and, I compare that with other products in the 
store. 

Q. How do you make that comparison? A. In price, 

Q. Yes, how do you make the price comparison? A, Igo 
around the store and, as I go around, I am spotting other products too. 
So, if Iam asked where certain items in the store are, then I will be 
able to tell them because they do consider me as an employee in that 
store, the customers do. 

Also, so does the manager. 

* * * * * 

Q. Would you tell the Trial Examiner what you did in those cases? 
A. The other demonstrator was serving Coca Cola and I was making 
what we call sloppy joe's, which is made from Libby's barbequed beef 
sauce in a can and you warm this in a skillet and you put ition a bun and:-- 
you sell this. 

Q. You sell this? A. Yes, when I enter the store, the manager 
gives me a cash drawer from the register with a certain amount of 
change and, at this time, I count my change with the manager; and, I 
am responsible for this change. Also, I am responsible for the money 
and the number of buns that I use and that is to coinczie man the amount 
of money at the end of the day. 

Q. Does someone check you out at the end of the day to aor sure 
your cash and your bun sales balance? A. Yes, the manager. 

bf * * * 

BY MR. COWELL:. 

Q. In the last eight years, Mrs. Powell, have you, both in large 
chain store operations, and in smaller operations, demonstrated products? 
A. Yes, I have, I have worked in the Ma and Pa store up to the large 
chain store; and, your Ma and Pa stores are much harder to work in than 


the larger stores because more is expected of you. They have fewer 


customers for you to contact and, therefore, there are other duties you 


can perform during your leisure time. 
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Q. Such as what? A. Well, replenishing the shelves near you; 
or, if they have more customers in the line than you have to serve, I 
have boxed groceries. 

Q. You have actually boxed groceries in your spare time? A. 
Yes. 

* 
CROSS EXAMINATION 

BY MR. ARBUCKLE: 

* * * * * 

Q. Who pays you; the retail store or the supplying company? 
A. The supplying company. 

Q. Who tells you what to say in connection with your giving away 

the samples? A. Usually; that is left up to the demonstrator 
because that is our profession. 

We are instructed as to the product and then that is up to us as 
to how we want to present it. 

I mean, as long af we present it effectively, we do not get any 
other instructions. 

Q. However, is it not the salesman who generally tells you about 
the product, anything in connection with it, so you will be able to de- 
velop your sales talk? A. Yes. 

Q. And, the salesman gives you quite a few details about the 
product so you will be able to pass this knowledge on? A. True. 


* * a * * 


MR. COWELL: For purposes of this record, Mr. Trial Examiner, 
we are willing to stipulate that demonstrations are usually two days in 
length. 

TRIAL EXAMINER: Are you willing to stipulate, Mr. Arbuckle? 

MR. ARBUCKLE: Yes, sir. 

TRIAL EXAMINER: Then, it is so stipulated. 


* * * * 


ie * 


Monday, September 27, 1965, 
Room 18201, 

Federal Building, 
San Francisco, California. 


* * * 


HOWARD HOUSTON 
was called as a witness by and on behalf of the Respondents'and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 


BY MR, DAVIS: 

Q. Will you state your name and give your address, please, Mr. 
Houston. A. Howard Houston, I live at 1300 Frontera Way, Millbrae. 

Q. What is your occupation, Mr. Houston? A. Iam the direc- 
tor of Employer Relations for Purity Stores. ie 

Q. How long have you held that position? A. I have held that 
position for just about a year. 

* * * * * 

Q. Will you describe, please, in your own words, what kind of 
denionstrations you have and how they are arranged for? A. Well, 
usually an arrangement where a supplier offers to help us with a 
demonstration in the store, and this is usually to promote the sale of 
the supplier's products. The products are demonstrated in the store 
by a store employee, and it is this supplier's products normally which 
are given away and demonstrated, tasted, that sort of thing. 

Under these circumstances, we normally arrange for'the demon- 
strations, determine where it will be, what the hours will be, and then 
set up arrangements for the hiring of the demonstrator, and we norm- 

ally use an agency which is in the habit of supplying demonstra- 
tors. 

The demonstrator is retail clerks work, and, consequently, the 
demonstrator is hired to work under the terms and conditions of that 
contract. 
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We usually arrange for this through an agency. 

Q. In other words, the agency will make an agreement with you 
to supply these demonstrators, and you stipulate that those demonstra- 
tors must work under the terms of the Retail Clerks contracts; is that 
right? A. We use an agency on that kind of a basis because it is 
more convenient for us, because if they are regularly supplying demon- 
strators their help is pretty good. 

We provide what the terms and conditions of employment will be, 
and ask them to set up the demonstrations on that basis. 

Q. When you use the term "agency" is that synonymous, in your 


mind, with the term "licensée," as appears in the contract? A. Yes, 
8 


it is. t 

Q. What type of control does your firm exercise over these 
demonstrations and the work of the demonstrator? A. Well, we 
determine when a demonstration will take place, what the nature of the 
demonstration will be, how long the demonstrator will work, what the 
demonstrator will be paid. 

Most of this is done in advance. As far as the work itself is 
concerned, it is planned for, let us say, eight hours of demonstrating 
hot dogs, giving them away. 

We expect the demonstrator to perform in accordance with the 
plan set up for that demonsjration. 

Q. Do you sometimes use your employees at work in the stores, 
that is, the retail clerks who are employed by you under the Retail 
Clerks contract for demonstrations? A. At times we use our own 
employees for the demonstration if they are available, if we can spare 
them. 

We would use that employee rather than pick up an extra employ- 
ee for the demonstration, yes, at times. 

Q. Is this type of demonstration and the methods you use to 
secure and use demonstrators, has this been in effect in Purity Stores 
since you have been connected with the firm, basically? A. This basic 
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arrangement has been in effect for as long as I have been there. 

In other words, the demonstrating work, as far as we are con- 
cerned, has always been clerks work. It has been as long as I have 
been there. 

* * 

CROSS EXAMINATION 

BY MR. ARBUCKLE: | 

% * * * * 

Q. And what is the general practice as to Folgers? Do they 
normally make the arrangements for and hire the demonstrator, select 
the demonstrator, or is that customarily done by the Purity people 
involved? A. Well, our arrangement is with Kelly Girl as an agency. 

We would, once having agreed upon the demonstration and what 
it would be, we would then direct Folgers to Kelly Girl to make arrange- 
ments for the demonstrator. 

Q. Who would select the demonstrator then? A. Well, usually 
the supplier or our store manager for the supplier, one or the other. 

* * * % | * 

Q. Isn't it very possible, Mr. Houston, that in the stores that we 
have been describing, that is, Merced, Madera, Hanford, Visalia and 
Porterville, is it not possible that the supplier of the product such as 
Spreckels or LaChoy or other products are actually making the arrange- 
ments for the demonstrations, that they are the ones who are selecting 
the demonstrator and hiring the demonstrator and paying the demon- 
strator? A. Yes, it is quite possible. That's normally what happens 
as I described the situation to you. 

The only exception is that the supplier would be paying the agency, 
but the actual payroll would be Kelly Girl. 


* * * * * 
| 


Q. Now, in those cases where you do refer the supplier's sales 
personnel to the Kelly Girl agency, it is true, is it not, the sales repre- 
sentative would have discretion in selecting the actual girl that is used? 
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I mean from those available he would have a choice as to the 
demonstrator he would wish to use? A. That's correct. 

* * & * * * 

Q. Now, isn't it so, Mr. Houston, that it is the general rule that 
the equipment used in that regard is supplied by the supplier of the 
item being demonstrated in Purity Stores? A. The equipment that is 
peculiar to this demonstration, yes, is normally supplied by the supplier. 

Q. Yes. Now, isn't it also true, Mr. Houston, that when a product, 
other than a Purity brand product is being demonstrated in your store, 
that the sales personnel of the supplier normally instruct the demon- 
strator as to the nature of the sales talk that will be given in connection 
with the demonstration? A. Yes. That's usually true. 

* * * * 

REDiRECT EXAMINATION 
BY MR, DAVIS: 


-* : * * * * 


Q. Now, you also indidated, however, that since you regarded 


this as clerks work you regarded the demonstrator then as falling under 


your contract, or did you so testify? A. That's correct. 

Q. What is the significance of that falling under your contract? 
Now, the girl is paid by Kelly Girl, or there are instances, I suppose, 
when the individual supplier furnishes her rather than Purity; is that 
true? A. It is just a convenient way to‘handle it on somebody else's 
payroll rather than our payroll. 

Since Kelly Girl, through our instigation, set up an arrangement 
whereby they would agree to use Retail Clerks and work them in accord- 
ance with the terms and conditions of the contract and pay the wages 
provided in that contract, then it is a convenient gimmick to get the 
paperwork taken care of by somebody else instead of us. 

* * ; * * * 

RECRCSS EXAMINATION 

BY MR. ARBUCKLE: | 


' 
<4 


* eae * * | x 
Q. In those cases where the supplier pays the demonstrator 
directly, the supplier does not make contributions to the Health and 
Welfare fund, does he? A. If he doesn't, then we are responsible 
under the contract for making them ourselves because it is our pabSce 
ment. 
* * * * 
FURTHER REDIRECT EXAMINATION 
BY MR, DAVIS: 
* * 
BY TRIAL EXAMINER: 
Q. Mr. Houston, in response to a question by Mr. Davis) you 
stated that you regarded the Kelly Girl as a licensee. 
Do you -- what do you understand to be the meaning of that term? 
A. We have authorized them to make the arrangements for the demon- 
strators under the conditions that we have set up. | 
So, rather than hiring the demonstrators ourselves and putting 
them on our payroll we have authorized Kelly Girl to do this for us. 
Q. What are these conditions that you have set up? A. | The 
contract. | 
* * 
PUG KILPATRIC | 
was called as a witness by and on behalf of the Respondents and, having 
been first duly sworn, was examined and testified as follows: | 
DIRECT EXAMINATION | 
BY MR. DAVIS: 
Q. Will you give your name and address to the reporter, please? 
A. My name is Pug Kilpatric. My address is Room 811 Flood Building, 
San Francisco. 
Q. What is your occupation, Mr. Kilpatric? A. lam the execu- 
tive secretary of the Food Industry Labor Service, and as such I nego- 
tiate contracts for management in the Food Industry from the Northern 
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Kern County line to the Oregon border. 
Q. How long have you held that position or a similar position? 


A. For approximately 14 years. 
* * * * * 


) 
Q. When you were in thé grocery business working in the grocery 
stores, you and your family, were there such things as demonstrations 


of products? A. Yes, sir. $ 

Q. Tell us from your own experience what kind of demonstra- 
tions? i 

MR. ARBUCKLE: I wo:1ld object to that at this moment strictly 
on the grounds that we don't have any indication of the location of these 
stores. i 

BY MR, DAVIS: { 

Q. Where were your stfres located? A. Our headquarters were 
in Chico. We had stores in Redding, Red Bluff, Oroville, Marysville, 
Quincy, Keddie, Greenville, Portola, Herlong, Willows, and Westwood. 

Q. These towns that you have just mentioned are all in Northern 
California, are they not? Ne Yes, sir. 

Q. Now, proceed to tell us about the demonstrations that you had 
in the stores, and how they worked. 

* * * * * 

Q. You may answer the question, Mr. Kilpatric. A. The first 
that I recall of demonstrations, I believe, was coffee, and the procedure 
when these things happened was that the company would come to us and 
say, "We would like to' demo strate our product in your store. We will 
give you so much money and so many cases of coffee, and then would 
you have some of your people! take care of the demonstration?" 

Q. How would that work? Let's stay with the coffee. How would 
you put this demonstration on? A. Well, we would get some coffee 
brewers, and take one or two of our clerks, depending upon what amount 
of money and coffee involved, and the size of the store, and they would 
demonstrate. 
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The first one that I recall was Folgers. They would demonstrate 
this coffee by serving it and, of course, if they used cream or me 
then we had that available for them. 

Folgers supplied the cups, the little paper cups that had their 
name imprinted on them. 

The rest of it was our responsibility. 

* * * * | * 

Q. Now, was this kind of demonstration also performed for other 
products during this period? About when are we talking about, Mr. 
Kilpatric, what years? A. This period was in the late '30's. | 

Q. All right. Now, in addition to the coffee would other products 
be demonstrated in this same manner in your stores? A. Yes, sir, I 
don't now recollect many of then)! that needed to be prepared. 

The rest would be stuff like juices or cheeses. All they had to do 
was put out cheese on crackers, and with the juices all you had to do 
was open a can or bottle. 


Juices was relatively new at the time, and they would open the 


can or bottle and give samples in little paper cups. 

Q. This would be done by the clerks? A. Yes, sir. 

Q. At that time, still in the '30's, did the suppliers have their 
own demonstrators they would send into your stores? A. At fe 
particular time, none that I recall. 

Q. So the arrangement then was that the supplier would reimburse 


you for the expenses f putting on this demonstration? A. Yes, sir. 

Q. Now, was there a change in this practice while you were still 
in the grocery business? A. Yes, sir. After the enactment or rather: 
when the Government announced they were going to enforce the Robinson- 
Patman Act, many companies became afraid. It was always a blanket 
sum of money, and subsequently many of the suppliers felt that they 
might be accused of being in violation of the Robinson-Patman Act, and, 
therefore, they suggested that they would use one of our people but they 
would reimburse us the exact amount that she was entitled to for the 
day. 
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Q. So that it still remained the job of one of your retail clerks 
to perform the demonstration; the only difference was that the supplier 
would actually reimburse you.for the salary, is that right? <A. Yes, 
sir. x 

Q. Was there any other change in their method of demonstrating 
while you were still in the grecery business? A. Yes, sir. The last 
few years before I left and came down here -- it wasn't a change. It 
was an addition. The former method was still used by some of the com- 
panies, but, on the other hand there began to be people who we knew 
would be available for demonstrations, and rather than shorten our 


work forces, as they usually held these demonstrations on Friday and 


Saturday, and as the stores were getting bigger and more volume, they 
would ask us to get somebody else. 

In this case they were _ people, I assume, but they were being 
paid directly by the supplier, and they were not people on our weekly 
work staff. . 

* ’” * * * 

Q. As a matter of fact, at one time one of the employers that 
was represented by your organization was Nickel's Pay-Less Stores, 
was it not? <A. Yes, sir. 

Q. Is Mayfair one of the firms that is represented by you? A. 
Yes, sir, but not through Food Industry Labor Service. 

* * * * *” 

Q. Will you describe for us what your view is of the meaning of 
"or a licensee of said employer" based upon the discussions in the 
negotiations? A. Yes, sir. The first discussion on it came about in 
San Francisco where it is very unique. The Food Industry is very 

unique in San Francisco in that we have more employers per 
capita than any city in the world in the retail grocery business, and lots 
of these employers have auditors or accountants, I should say, that 
only come to them like once every two weeks, and at this time they write 
the payroll checks and this sort of thing, so we object to, or I objected 
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on behalf of the industry to having to put the demonstrators directly on 
our books because many of these people had never done any direct ac- 
counting of their own, and at least it would mean that we would have had 
to change the contract requiring when these people get paid because 
they wouldn't have gotten paid until the accountants came around, and 
we agreed that if the Unions would add the words "or licensee" that we 
would still be the responsible party to see that the people got all of the 
benefits under the contract, but that it would be permissible for the 
supplier to directly pay the demonstrator or it would be permissible 
to get them from an agency, which the agency would be responsible, 
would pay them, but it would be responsible for the conditions of the 
contract, | 

* * * * | * 

CROSS EXAMINATION 

BY MR, ARBUCKLE: 

* * * * hea 2 

Q. As I understand it, then, you would return from time to time 
to the scene of the demonstration to see that the cups and product was 
replenished, see that everything was inorder? A. Yes. | 

Q. It wasn't a situation where you would stand there for two or 
three days and do nothing but pass out cups of juice? A. No, | sir. 


* * * * | o* 


JAMES F, ALEXANDER 
was called as a witness by and on behalf of the Respondents and, having 
been first duly sworn, was examined and testified as follows: | 
DIRECT EXAMINATION | 
BY MR, DAVIS: | 
Q. Will you give your name and address, please, Mr. Alexander? 
A. James F. Alexander, 2731 Third Avenue, Sacramento, California. 
Q. What is your occupation? A. Secretary-treasurer of Retail 
Clerks Union, Local 588. | 
Q. That's an executive office of that Union? A. Yes. | 
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Q. How long have you held that position? A. Since 1937. 

Q. Prior to that time what was your occupation, please? A. I 
was manager of an Inland Chain Store. 

Q. During the period from 1922 to 1928 when you were a grocery 
clerk, from time to time were there free samples passed out to the 
public of products sold in the store where you worked? A. Yes, there 


were, 


Q. And how was this done? A. It was done by the personnel, 
the clerks in the store. 
Q. Can you give us some examples of what was done? A. I 


can't recall all of the items. ; 

For example, juices and canned fruits and vegetables and cheeses. 

We would get these big cheeses and cut them ourselves, cut them 
in cubes, and put toothpicks in them, and as people would come in they 
would sample the cheese, and perhaps buy a package of cheese that we 
had wrapped up and priced. 

* * * * * 

Q. Now, after you became secretary-treasurer of Local 588, 

at what period since then did you notice, if you did, a change in 
the method of demonstrating the products in retail grocery stores? 
A. Well, the first time that it was brought to our attention by members 
of our Union was in the early ‘50's, that the suppliers were beginning 
to engage in the practice of hiring demonstrators to come to the stores 
and do a demonstration aside from the regular staff, regular personnel. 

Q. What did your Union do about that? A. Well, at that time 
then we took these people into the Union and informed the employers 
that they were covered by the contract. 

Q. When you say employers, what employers do you mean? A. 
The grocery employers with whom we had the contracts. 

Q. You didn't go to the suppliers and seek any contract from 
them, did you? A. No. 
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* 


CROSS EXAMINATION 
BY MR, ARBUCKLE: 
* * * * | * 
Q. In those days did you have a person who stood by the product 
the entire day and did nothing but pass out the particular juice or 
particular fruit juice for a full day's job? A. Yes. If the volume of 


business warranted it, yes. 
* * * | * 
AFTERNOON SESSION £30 p.m. 
TRIAL EXAMINER PENFIELD: The hearing will be in order. 
MR, ARBUCKLE: Before Mr. Davis calls his next witness, I 
would like to propose a stipulation in regard to the subject of commerce. 


I would propose the following stipulation, Mr. Examiner:| 

That James Mead and Roger Mead, co-partners, doing business 
as Mead's Markets, that those two gentlemen maintain on a daily basis 
a record of their gross sales for the day, and those figures are placed 
on a monthly sheet so that at the end of January 1964, for instance, 
there would be a daily record of the gross sales in the store for each 
day of the month. 

We have produced and made available for Mr. Davis's examina- 
tion the monthly sheets for the months of 1964, and each of those sheets 
has at the bottom a total figure which shows the gross sales of Mead's 
Markets for that particular month. 

We have then added the gross sales for the 12-months of 1964, 
that is, I should say, the accounting firm of Jones & Lowery have added 
those and provided us with the addition tape which shows that in 1964 
Mead's Markets gross sales was $544,174.42. | 

I would also add in the stipulation that this figure deviates about 
$3,000 from the testimony of Mr. Mead in this regard, and I would 
clarify that by stating the $544,000 plus figure includes state and local 
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sales taxes while the figure tat Mr. Mead gave on the witness stand did 


not include those sales taxes. : 

I propose that stipulation. 

TRIAL EXAMINER: Dofyou so stipulate? 

MR. DAVIS: I will stipulate that the records as described by 
counsel for the General Counsel have been produced and that those 
particular records show those particular gross sales for the year 
1964. 

TRIAL EXAMINER: Al} right. Very good. 

* * x * * 

GEORGE KISLING 
was called as a witness by and on behalf of the Respondents and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR, DAVIS: 

Q. Your name and address, please? A. George Kisling, 265 
North Fresno Street, Fresno, California. 

Q. What is your occupation, Mr. Kisling? A. President and 
executive officer of Retail Clerks Local 1288. 

Q. How long have you held that position? A. Well, the title has 
changed, but the position is the same. Since 1942. 

* * * * * 

Q. Starting with the period in 1958, while you were owner of the 
grocery store in San Francisco -- what was the name of that store? 

A. George & Earl's Delicatessen. 

Q. Did you have in that store -- Did you demonstrate any products 
or give out free samples? A. Well, we did it on our own, that is cor- 
rect, at the delicatessen counter. 

Q. Describe what you did? A. Well, I can recall Kraft cheeses. 
We used to -- When the salesman would come and call on the store, I 
can remember Kraft Foods. I can remember Albert Milk Company. 
They also had cheeses in little jars. 
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The drivers would once or twice a month leave two or three jars 
of extra cheese for demonstrations over the counter for people to sample. 
Then we would hit the cracker man for an extra box of crackers, 
and we would serve crackers and cheese over the counter. | 
This was true at my little store practically every day. 
Q. You always had some kind of product to give free samples 
to the customers? A. This is correct. | 


Q. These samples would come from wholesale suppliers of the 


products? A. Or driver salesmen. 
Q. Driver salesmen who were delivering those products? 
A. That is correct. 

Q. What kind of financial arrangements did they make with you 
for these demonstrations? A. Oh, they would probably leave three or 
four extra packages of cheese to make up for it. 

Q. Now, when you went to work for Black's in Fresno in the 

delicatessen department there, did you give out free samples? 
A. Yes, we did, on the same basis, over the delicatessen counter. 

The department was about half the size of this room, and there 
would be four to eight employees in this one department, and I was the 
assistant to the manager of the department, and we would on weekends 
cut up big wheels of cheese, take toothpicks and stick them in the little 
squares of cheese, set them out on the counter, and we would also cut 
up pre-cooked hams the same way. | 


Whatever the specials were, we would have samples over the 
counter. | 

The same with salads. We would get salads and give it to the 
customers who wanted a sample. 

Q. You mentioned whatever the specials were. Do you ee the 
particular product you were promoting that weekend? A. Yes. 

* * * * | * 

Q. So, if I understand your testimony correctly, in the late ‘40's 
or the early '50's the demonstrators who were furnished or sent 
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into the stores by suppliers became members of your Union? A. That 
is correct. 
Q. And they have remained so since? A. That's correct. 
* * * * * 
CROSS EXAMINATION 
BY MR. ARBUCKLE: 
* * * * * 
Q. You are not familiar with the actual arrangements between the 
supplier and the retail store? A. No. It is none of our business. 
Q. You are not actually concerned with which one it is, are you, 
as long as the Union wages are paid? A. Wages and conditions, right. 
* * * * * 
MARGARET HEINTZ 
was called as a witness by and on behalf of the Respondents and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. COWELL: 


Q. Will you state your name and address for the record, please? 


A, Margaret Heintz, H-e-i-n-t-z, 1306 Granada Avenue, Salinas. 

Q. Are you currently employed, Mrs. Heintz? A. No. 

Q. Have you been employed? A. Recently? 

Q. Yes. A. Yes. 

Q. In what classification have you been employed? A. Asa 
demonstrator. 

Q. For how long have you pursued that line? A. For approxi- 
mately 10 years. 

* * * * * 

Q. Now, was there any discussion between yourself and the store 
manager at that time as to the pricing of the merchandise? A. Yes. 
They decided to put it all at a special price of 49 cents, which I repriced 
all of the merchandise. 


* * 
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Q. In your opinion, Mrs. Heintz, is any prior training necessary 
to demonstrate a product? A. I don't believe so. Only knowledge of 
the product you are selling. | 

Q. Let's take that for a moment, knowledge of the product you 
are selling. From where do you obtain this? A. Well, generally the 
company or companies will send you a fact sheet about their product 
that tells you a little bit about this particular thing, and the points they 
would like for you to discuss with the customers. | 

Q. This is the only thing you obtain in the normal course of 
events from the supplier, and you go ahead and put on your demonstra- 
tions from the fact sheet? A. That's correct. 

Q. About how long would it take for you to read the fact sheet? 
A. Oh, usually five or ten minutes. | 

* * * * H * 

Q. On those occasions where you have performed this type of 
multiple demonstration, have you received any money from the store 
manager? A. To conduct my work with, yes. They give me money, 
and then it is checked out. 

Q. Do you balance this out at the end of the day? A. Yes. 

Q. With whom? A, With the store manager. | 


* * * * 


Q. You not only took a physical inventory and count of the 


merchandise you were demonstrating, but you also inventoried like 
products that were available for sale in the store? A. Yes.) 

Q. Now, who requested that you do this? A. This was part of 
my instructions from the Edwards Coffee Company. This was the way 
I was to conduct this demonstration. | 

Q. Edwards Coffee Company is a division of Safeway? A. Yes. 
It is Safeway. | 


* 


124 


CROSS EXAMINATION 

BY MR. ARBUCKLE: 

* * * * * 

Q. In any of these demonstrations have you ever been paid by 
anyone other than the supplier for whom you were working? A. Do 
you mean like Safeway Stores, I have been on the Safeway Stores payroll. 

Q. Were you demonstrating a Safeway product? A. Yes, I was. 

Q. Have you ever demonstrated a non-Safeway product in a 
store? A. Yes, I have. 

. Can you give us anexample? A. Coca-Cola and Diet Rite. 


. Who paid you on those occasions? A. I was paid by the sup- 


Q. You were paid by Coca-Cola and Diet Rite Cola? A. Yes. 
* * * * 

. Has it ever happened that a supplier has called you directly 
and asked you to work as a demonstrator? A. Well, people I have 
worked for for many years, like Coca-Cola Company, they have called 
me direct because I have done their work down there for a long time. 

Q. Is that the general practice when a supplier or supplier sales- 
man is acquainted with you or knows you, then he calls you directly ? 

A. This generally happens after you have worked for them and 
they like your work. 

* * * * * 

Q. You spent a good part of the year working as a demonstrator 
for Diet-Riet? A. Yes. 

Q. That would be how many days a week? A. Two. 

Q. Was Mr. Campbell with the company at that time? A. Yes, 
he was. : 
Q. Now, on those occasions Mr. Campbell conferred with you 
from time to time, did he not, as to what he wanted you to say in con- 
nection with your demonstration? A. That's right. | 
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Q. And he was the person that told you where he wanted you to 


report, that is, to the store? A. Yes. 

Q. And he indicated to you the hours he wanted you to work on 
a particular day? <A. Yes. 

Q. And Diet-Rite Cola Company paid you? A. Yes. 

Q. And when you had any unusual problems in connection with 
your demonstration you would call Mr. Campbell or someone at the 


Diet-Rite Cola Company, would you not? A. Yes. | 

Q. And they would attempt to resolve any problems that ites 
called in about, wouldn't they? 

A. Yes. | 

* * * * * 

Q. Now, did you receive any directions at all from any of the 
managerial people at Mead's Markets as to the nature of your demon- 
stration during the occasion you were at Mead's Markets? A. I 
believe the only thing that came up was about the location in the store, 
where I was to demonstrate. 

* * * * | * 

Q. When you gave your demonstration at Mead's, if I understand 
you correctly, you were thoroughly familiar with demonstrating for 
Diet-Rite and you would carry on your regular demonstrating practices? 
A. I believe so. | 

Q. Once you became acquainted with a product like that, can you 
think of any supervision that you would actually require during the 
course of the day once you had your place of demonstration established? 
A. I don't know whether there would be any other supervision you 
needed or not. 

* * 

BEVERLY CLIZBE 
was called as a witness by and on behalf of the Respondents and, having 


been first duly sworn, was examined and testified as follows: 


* * * * 
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DIRECT EXAMINATION 

BY MR, COWELL: 

Q. Will you state your name and address? A. Beverly Clizbe, 
C-1-i-z-b-e, 5355 Ramona Avenue. 

Q. In Salinas? A. Yes. 

Q. And you are currently employed as a demonstrator; is that 
right? <A. Yes. 

Q. For how long have you been so employed? A. About four 
and a half years. 


* * * * * 


Q. When you demonstrate such a product as the dip, do you have 


occasion to engage in suggestive selling of other products that the food 
employer carries? A. Sometimes. 

Q. Do you have any particular example of that in mind? A. 
Well, sometimes the housewives would like to have sour cream that's 
non-fattening and would ask me if I know of one in particular, and if I 
can help them I show her which kind is non-fattening. 

* * * * * 

Q. Have you had occasion to inventory your sales? A. Yes. 

Q. Have you ever engaged in building of an initial display ? 
A. Many times. 

Q. And by an initial display, what do you mean? A. Well, with 
Royal Crown, I at times have brought cartons in from the back room. 

Sometimes I take' them off of larger displays and build it where 
I am supposed to have my demo put up. 

Q. Do you replenish that display during the day as you are 
demonstrating? A. Yes, I do. 

Q. Have you ever priced marked merchandise? A. A few times. 

5 * * * * 

CROSS EXAMINATION 
BY MR, ARBUCKLE: 


* * 
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Q. In your four and a half years of demonstrating has it ever 
occurred that you were paid by the retail store where you gave the 
demonstration rather than by the supplier of the goods, whose gpods 
you were demonstrating? A. They never paid me. 

Q. Who never paid you? A. The store. 

Q. It was the supplier on each occasion? A. Yes. 

* * * * 

Q. Well, I am not asking who knows about it. 

There may be quite a number of people who know about it, What 
I am trying to determine, Mrs. Clizbe, is just what the supplier's repre- 
sentative tells you on those occasions when he does call you directly. 

A. Uh-huh. 5; 

Q. Among other things, does he indicate to you which store he 
would like you to give the demonstration in? A. Yes. | 

Q. Does he indicate the hours he would like you to give the demon- 
stration in? A, Yes. | 

Q. Does he indicate to you when he would like you to take your 
lunch break during the demonstration? A. No. 

Q. Does he indicate to you what equipment would be necessary 
in connection with the demonstration? A. Yes. 


* * * * | ok 


Q. Once you have been assigned your location in the store and 


you know your hours, and you know your products, there really isn't 
much further supervision you need during the course of a particular 
demonstration, is there? A. I guess not. | 

Q. Because you have had experience in this line? A. Uh-huh, 

Q. I don't imagine you have found yourself short on words for 
your product; you know your product, and you know what to say about 
it; is that right? A. That's right. | 

Q. And you are familiar with what is expected of you? A. Yes. 

Q. So you are able to carry it out without having to have close 
supervision? A. Uh-huh. 

Q. Is that right? A. Right. 


* * * 
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GENERAL COUNSEL'S EXHIBIT NO. 17 


MASTER FOOD AND LIQUOR AGREEMENT 
RETAIL CLERKS LOCAL UNION NO, 1288 AFL-CIO 


This Agreement, made and entered into this ; 
by and between the RETAIL CLERKS UNION LOCAL NO, 1288, char- 
tered by retail Clerks International Association, AFL-CIO, hereinafter 
referred to as the Unie party of the first part, and 
hereinafter referred to as party 
of the second part. 


WITNESSETH 


In consideration of the premises, and of the respective promises, 
agreements and covenants of the said parties hereto, they do hereby 
mutually agree as follows, to wit: 


Section 1 — RECOGNITION AND CONTRACT COVERAGE 


(a) RECOGNITION: The Employer hereby recognizes the 
Union as the sole collective bargaining agency for an appropriate unit 
consisting of all employees working in the Employer's retail food 
stores within the geographical; jurisdiction of the Union (Merced, Mari- 


posa, Madera, Fresno, eae and Kings Counties), except meat depart- 


ment employees and supervisdrs within the meaning of the National 
Labor Relations Act, as amended. 

(b) CLERK'S WORK. The work covered by this Agree- 
ment shall be performed only by members of the apprppriate unit as 
defined in Section 1 (a) hereof and such work shall consist of all work 
and services connected with or incidental to the handling or selling of 
all merchandise offered for sale to the public in the Employer's retail 
food stores including the demonstration of such products, but excluding 


| 
| 
| 
| 
| 


129 


(1) supervisory functions; (2) such work as may be performed by 
employees working exclusively in the meat department and who are 
engaged in the handling, cutting, selling, processing, wrapping, or dis- 
playing of fresh frozen or processed meats, poultry, fish and seafood 
products in said department; (3) work of employees heretofore ex- 
pressly excluded from the provisions hereof by agreement of the 
parties; and (4) subject to the terms and conditions applicable to the 
area of non-food merchandise as hereinafter set forth in sub-section 
(c) of this Section 1, such work as is performed under prevailing 
practices within the geographical jurisdiction of Local 1288 at the 
point of delivery by a driver-salesman engaged in servicing the retail 
food stores with merchandise directly from a delivery vehicle, 
* * * * 

(d) SUBCONTRACTING AND SUB-LEASING, It is recognized 

that the Employer and the Union have a common interest in protecting 


* 


work opportunities for all employees covered by this Agreement. 
Therefore, except for work which is exclusively inventory or janitorial 
work (such as washing windows, washing or waxing floors and cleaning 
rest rooms) or work hereinabove excluded, no work covered by this 
Agreement, as defined in Section 1 (b) hereof, shall be performed 
under any sub-lease, subcontract, or other agreement unless the terms 
of said lease, contract, or other agreement specifically provide: (1) 
that all such work shall be performed only by members of the appro- 
priate unit as defined in Section 1 (a) hereof; and (2) that the Employer, 
party hereto, shall at all times hold and exercise full control of the 
terms and conditions of employment of all such employees pursuant to 
the terms of this Agreement. | 

It is recognized that if the terms of the Employer's lease, con- 
tract or other agreement obligates the lessee or other party, as the case 
may be, to pay the wages and observe the other terms and conditions of 
this Agreement, then the Union agrees that the sole and entire financial 
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responsibility for meeting the costs of observance of this Agreement 
shall be upon said lessee or other party and not upon this Employer 
and that he shall be, and by these presents is, hereby released from 


any and all financial liability in connection therewith. 


* * * * 


SECTION 11 — GENERAL PROVISIONS: 


* * * * * 


g. LEAVES OF ABSENCE: Upon request the 
Employer agrees to grant to any employee who has been in the con- 


tinuous service of the Employer for one (1) year or more, a written 
leave of absence not to exceed thirty (30) days for certified illness or 


injury. 
* 
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GENERAL COUNSEL'S EXHIBIT NO. 18 
MASTER FOOD AGREEMENT | 
between 
RETAIL CLERKS UNION LOCAL No. 839 
984 Lupin Drive / Salinas, California 
and 
FOOD EMPLOYERS 
of the counties of 
MONTEREY, SANTA CRUZ and SAN BENITO 
Effective 
JULY 1, 1964 to JUNE 30, 1967 
* * * 
Section 1. 
RECOGNITION AND CONTRACT COVERAGE 


* * * * 


(a) Subcontracting and Subleasing: It is recognized that the 


Employer and the Union have a common interest in protecting work 
opportunities for all employees covered by this Agreement. Therefore, 
except for work which is exclusively inventory or janitorial work (such 
as washing windows, washing or waxing floors and cleaning rest rooms) 
or work hereinabove excluded, no work covered by this Agreement, as 
defined in Section 1 (b) hereof, shall be performed under any sublease, 
subcontract or other agreement unless the terms of said lease, contract 
or other agreement specifically provide: (1) that all such work shall be 
performed only by members of the appropriate unit as defined in Section 
1 (a) hereof; and (2) that the Employer, party hereto, shall at all times 
hold and exercise full control of the terms and conditions of employment 
of all such employees pursuant to the terms of this Agreement. | | 

It is recognized that if the terms of the Employer's lease, contract 
or other agreement obligates the lessee or other party, as the case may 
be, to pay the wages and observe the other terms and conditions of this 
Agreement, then the Union agrees that the sole and entire financial re- 
sponsibility for meeting the costs of observance of this Agreement shall 
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be upon said lessee, or other party and not upon this Employer and that 
he shall be, and by these presents is, hereby released from any and all 


financial liability in connection therewith. 


* *” * 


TXD-(SF)-20-66 
Farmersville, Calif. 
Monterey, Calif. 


* * * * * 
Before: Louis S. Penfield, Trial Examiner. 
TRIAL EXAMINER 'S DECISION 
Statement of the Case 
This proceeding with all parties represented was heard before me in 
Fresno, California, on September 21, 22, and 23, 1965, and in San Fran- 


cisco, California, on September 27, 1965, on a complaint of the General 


Counsel and answer of Retail Clerks International Association, Local 
Union No. 1288, AFL-CIO, and Retail Clerks International Association, 
Local Union No. 839, AFL-CIO, herein collectively called Respondents. 2s 

The issues litigated were whether respondent Local 1288 violated 
Section 8(b)(3) and Section 8(b)(4)(i)(ii)(A) of the Act, and whether respondent 
Local 839 violated Section 8(b)(4)(i)(ii)(A) of the Act. At the opening of 
the hearing a motion to intervene by Retail Clerks International Asso- 
ciation, herein called the International, the parent body of respondent 
Local unions, was granted. 

Upon the entire record, including consideration of briefs filed by 
the parties, and upon my observation of the witnesses, I hereby make the 


1/ The consolidated complaint issued on August 4, 1965, and is based on 
charges filed with the National Labor Relations Board, herein called 


the Board, on the following dates: In 20-CB-1327 a charge filed on 
January 1, 1965, and an amended charge filed on July 6, 1965; in 
20-CC-481 a charge filed on January 12, 1965; and in 20-CC-489-1 a 


charge filed on February 8, 1965. Copies of the complaint, the charges 


and the amended charges have been duly served upon Respondents. 
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following: 
Findings of Fact 


I. The businesses of the companies 
Nickel's Pay-Less Stores of Tulare County, Incorporated, herein 


called Nickel's, is a California corporation with its principal place of 
business in Farmersville, California. It is engaged in the retail sales 
of groceries, foodstuffs, liquors, and sundries at three stores located in 
Tulare County at Woodlake, Exeter, and Farmersville. During the past 
calendar year in the course and conduct of such business Nickel's gross 
sales exceeded $500,000. During the same period Nickel's purchased 
goods valued in excess of $50,000 from suppliers located in California, 
which had received such goods directly from points located outside the 
State of California. | 

James Mead and Roger Mead, co-partners d/b/a Mead's Market, 
herein called Mead's, have their principal place of business in Monterey, 
California, At all times material herein Mead's has been engaged in the 
retail sale of groceries, foodstuffs and sundries at its store located in 
Monterey, California, During the past calendar year, in the course and 
conduct of such business, Mead's gross sales exceeded $500,000. During 
the same calendar year Mead's purchased goods valued in excess of 
$19,000 which originated at points located outside the State of California, 

The incidents which are the subject matter of the complaint in this 
proceeding all involve Nickel's or Mead's. I find that at all times 
material herein, Nickel's and Mead's were each engaged in businesses 
which affect commerce within the meaning of the Act, and that the as- 
sertion of jurisdiction in this proceeding is warranted in accord with 
current Board jurisdictional standards, | 

II. The labor organizations involved 
Retail Clerks International Association, herein called the| Inter- 

national, Retail Clerks International Association, Local Union No. 1288, 
AFL-CIO, herein called Local 2288, and Retail Clerks International Asso- 
ciation, Local Union No. 839, AFL-CIO, herein called Local 839, are each 
labor organizations within the meaning of Section 2(5) of the Act. 
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Mi. The alleged unfair labor practices 
A. The charges and the controversy 
The complaint alleges that Local 1288 and Local 839 are the 

respective statutory representatives of Nickel's and Mead's, and that in 
the course of collective bargaining negotiations each local demanded that 
the employer enter into a collective bargaining agreement containing 
certain provisions regarding the employment of demonstrators which the 
General Counsel claims to be unlawful within the meaning of Section 8(e) 
of the Act. It is further alleged that following such demands, and the 
refusal of each employer to accede thereto, the respective locals engaged 
in strikes and picketing at each of the retail stores with an object of 
forcing or requiring each employer to enter into an agreement containing 
the unlawful clauses. Such cofduct is asserted to violate Section 8(b)(3) 
and 8(b)(4)(i)(ii)(A) with respect to Nickel's, and Section 8(b)(4)(i) (ii) (A) 
with respect to Mead's.’ Respondent acknowledges that disputes regarding 
the so called demonstrators’ clauses arose in the course of collective 
bargaining negotiations, and concedes that an object of the subsequent 
strikes and picketing was to obtain such clauses. Respondents, however, 


insist that the clauses in question are not unlawful within the meaning of 


Section 8(e), and that accordingly any picketing or strike activity designed 
to obtain them was lawful and constitutes neither a violation of Section 
8(b)(8) nor of Section 8(b)(4) (if(4i)(A). 

The controversy arises in the retail grocery industry of Northern 
California. The clerks in stores comprising a substantial part of such 
industry have for many| years been covered by collective agreements with 
various locals of the International. Much of the collective bargaining 
has taken place on a multi-employer basis. 

Nickel's and Local 1288 were parties to collective bargaining 
agreements for some 15 years prior to the instant controversy. Food 
Industries Labor Service, Inc., which represents a large number of 
employers in Northern California, had represented Nickel's in negoti- 
ations which resulted in a 3-year contract in 1961. At an appropriate 
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time near the expiration date of the 1961 contract Nickel's withdrew from 
the multi-employer group, and advised Local 1288 that thereafter it would 
bargain directly with that local on its own behalf. 

Prior to 1964, employees at Mead's had not been sereecnisa by a 
labor organization. On August 20, 1964, following an unfair labor practice 
proceeding based on charges filed by Local 839 against Mead's, the Board 
issued an order finding that Mead's had engaged in certain unfair labor 
practices, and directed that it bargain with Local 839 as the statutory 
representative for grocery clerks in its Monterey store. James A, Mead 
and Roger Mead, copartners d/b/a Mead's Market 148 NLRB 383. 

Following the expiration of the 1961 contract on March 31, 1964, 
industry-wide negotiations for a new agreement commenced. These 
culminated in the negotiation of a new master agreement covering the 
Northern California grocery industry effective for a three year period 
commencing in 1964. Local 1288 and Local 839 were each parties to the 
master agreement insofar as it covered retail stores within their respec- 
tive territorial jurisdictions. The master agreement contained so-called 
demonstrator clauses. It was the refusal of Nickel's and Mead!s to agree 
to the inclusion of identical demonstrator clauses in contracts covering 
their respective employees that brought about the charges herein. 
Properly to evaluate the significanceof the demonstrator clauses we must 
consider (1) demonstrators’ work as it has evolved in the Northern Cali- 
fornia grocery industry generally, and as it is now, and has been, per- 
formed in the industry as a whole and at Nickel's and Mead's in particular; 
and (2) the clauses demanded of the employers and the background from 
which they emerged. | 

B. The work of demonstrators | 

In the broadest sense demonstration at a retail grocery store 
consists in handing out samples in an effort to promote the sale of a given 
product. Many products are, of course, not suitable for demonstration, 
but some, such as soft drinks, ice cream, cheese, certain meat products, 
and coffee, can be passed out in small quantities to store customers in an 
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effort to stimulate their interest in the particular product. The practice 
is a form of sales promotion which, together with newspaper advertising, 
posters, and the building of displays is aimed, not only at promoting 

immediate sales of the brands being sampled, but also at creating a con- 


tinuing demand for such product, thus increasing store traffic and resulting 


in increased sales of all products. The practice is far from a new one, 
although the exact manner in which it is now being performed has undergone 
some changes during the years. 

Prior to World War Il, some store owners, or managers, on their 
own volition undertook to promote the sales of particular products by 
directing their clerks to hand out samples to the customers. This did not 
usually occur in circumstances where it became the full-time duty of the 
clerk for even a single day, but was most often carried out as an adjunct 
to the clerk's basic duties of stocking shelves, checking, and building 
displays. Since retail grocery stores normally carry a variety of competing 
products, a supplier of a particular brand might press a store owner to 
feature his brand, rather than that of a competition, by the medium of 
passing out samples. As an inducement to the store owner to undertake 
promotion of a particular product, the supplier not only would agree to 
reimburse the store for the cost of the samples given out, but he might 
also offer the store owner an advertising discount or special price on the 
product, and in some instances might even undertake to reimburse the 
store owner for the clerk's wages during that period of time which the 
clerk devoted exclusively to demonstrating the supplier's particular 
brand, 

During World War Il, shortages of both products and personnel 
caused the practice of demonstration to be largely abandoned. Following 
World War II, however, demonstrations were resumed, and shortly there- 
after the present practices came into being. Six demonstrators, five 
suppliers, and six store owners, including the owners of both Nickel's 
and Mead's, testified concerning the present demonstration practices in 
Northern California. Although minor variances appear in their testimony, 
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they exist principally as to matters of emphasis. The record as a whole 
discloses no differences of consequence concerning the nature of the work 
done by either clerks or demonstrators during the post World War I 
period up to and including the present. | 

For a variety of reasons having no particular relevance to this 
proceeding, following World War II the use of clerks as demonstrators 
fell into disuse, and the practice developed of having demonstrations 
conducted by individuals hired by and paid by the suppliers. Out of this 
evolved the current practice which appears to be followed generally in 
Northern California, including the Fresno- Tulare and Salinas- Monterey 
areas, and in particular in demonstrations at Nickel's and Mead's. 
Currently a typical demonstration will be initiated by a communication 
from a supplier to a store owner seeking his agreement to hold a demon- 
stration at a particular store at an agreed upon time. If agreement has 
been reached, the supplier will thereafter employ a woman to conduct 
the demonstration. Most demonstrations will be scheduled for the two 
busiest store days, usually Fridays and Saturdays. Suppliers testified 
that they undertook to employ as demonstrators women who had pleasing 
personalities, nice appearances, and the facility for talking easily with 
store customers. When hiring a new demonstrator the suppliers stated 
that during the course of an initial interview they undertook to instruct 
the prospective demonstrator concerning her functions, and to furnish 
her with some oral or written information concerning the virtues of the 
particular product to be demonstrated. Training given, however, was 
neither extensive nor exacting. The supplier furnishes the tables, pans, 
cups, and any other special equipment which may be needed to carry on 
the particular demonstration. The supplier bears the cost of all products 
that the demonstrator gives out to store customers as samples, In some 
cases a store owner, in anticipation of increased sales to result from 
the demonstration, has his clerks prepare a display of the demonstrated 
item in advance of the day of demonstration. Usually the demonstrator 
will be placed at or near the point where the items are shelved or dis- 
played. The store owner in most instances will stock the item more 
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heavily than is usual on such occasions, both in anticipation that increased 


demand will result from the demonstration itself, and because many times 
the supplier will offer the store owner a particularly good price on the 
items as an inducement for permitting the demonstration. On the day of 
the demonstration the démonstrator will arrive at a store and set up her 
equipment. She may or may not be accompanied by the supplier or one of 
his representatives. The hours she is to work have usually been agreed 
upon in advance between the supplier and the store owner, and normally 
will be geared to the times when the store expects the most customers. 
The demonstrator will report to the store manager or owner and be 
instructed by him as to where the demonstration is to be set up, and 
reach an understanding’ as to the most appropriate time for her to take 
her lunch break, The remainder of her time will be spent at handing out 
samples to customers in the store, talking to customers of the merits of 
the product, and urging them to purchase it. If the customer indicates an 
interest in purchasing, the demonstrator may assist him by taking an item 
from the display or shelf and placing it in his grocery cart. As the 
displayed stocks become depleted the demonstrator may, and frequently 
does, undertake to replenish them by going herself to the storeroom in 
the back of the store, although in some instances help in this regard may 
be sought and obtained from store clerks. The demonstrator keeps a 
record of the products used in her demonstration which she gives to the 
store manager at the end of the day so that he may obtain reimbursement 
from the supplier. The supplier or his representative usually will visit 
the store once or twice during the course of the demonstration, but he 
rarely stays for any protracted period. During most of her stay at the 
store such instructions ‘as the demonstrator may need come from the 
store manager, although it does not appear that customarily any sub- 
stantial degree of supervision is required. In most instances, particu- 
larly in the larger supermarkets, demonstrators are occupied full time 
in handing out samples. Occasions may arise, however, particularly in 
some of the smaller stores, when business will be slack, and at such 
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times in some instances demonstrators may undertake to assist clerks 
in marking prices, replenishing shelves with items other than those they 
are demonstrating, and at times even helping to bag groceries. Upon 
completing the demonstration, the demonstrator will take the supplier's 
equipment and depart. She will normally be carried on the supplier's 
payroll and will be paid directly for her services by the supplier. The 


supplier will not be reimbursed by the store owner in any way for the 
| 


demonstration. 
The supplier usually initiates the scheduling of demonstrations, but 
at times, particularly where a special sale or special occasion is planned, 
a store owner may solicit a supplier to set up a demonstration, | It seems 
clear from the record as a whole that the practice of conducting) demon- 
strations is one which is deemed to be of mutual benefit to both the store 
owner and the supplier. The suppliers regard a demonstration as a form 
of advertising which stimulates the sales of their products not only im- 
mediately at the situs of the demonstration, but also hopefully in the 


future at the same or other stores carrying the product. The store owners 
| 


benefit from increased traffic resulting from the demonstration, The 
store owners will advertise a demonstration in the hope that the prospect 
of free samples will lure customers to the store, not only to obtain the 
samples, but also while there to purchase both the demonstrated product 
and a variety of other products. 
There is nothing to show that practices regarding demonstrations 
at Nickel's and Mead's differ in any material degree from those prevailing 
in the rest of the industry as described above. Apparently, however, at 
neither store had it ever been the practice to use regular clerks to pass 


out samples. Z 


2/ Owners of both Nickel's and Mead's testified that on occasion each 
had passed out samples, but apparently this had been sporadic, and any 
demonstration of real consequence at either store had been carried on 
in the manner described above with the supplier furnishing the \demon- 
strator. 
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When the locals first became aware of the developing practice of 
the suppliers’ furnishing the demonstrators, they notified the store 
owners that they regarded the demonstrators as grocery clerks, that 
demonstrators were to be paid clerks’ wages, that this work was to be 
done by union members, and that the:locals would maintain lists of 


persons availabie for demonstration work, 3/ At no time does it appear 


that Respondents, or any other locals of the International, approached 
any supplier, or pressed any store owner to approach any supplier, to 
become a party signatory to any sort of agreement relating to demon- 
strators. It became, and still is, the practice for the locals to maintain 
lists of persons who had done demonstrations or who were interested in 
doing them. Demonstrators so listed keep in communication with the 
loca: dispatcher concerning their availability. 4 Suppliers or store 
owners would on occasion call the dispatcher concerning their need for 
the services of a demonstrator, although frequently when a demonstrator 
was known and previously had been used the communication would be 
made directly with her. 2 In most, if not all instances suppliers 
functioning in both the Local 1288 and Local 839 areas used union sources 


3/ Apparently this was the uniform position taken by all the locals 
including Local 1288 and Local 839. It is not shown just when such noti- 
fications were first given, or if they were given orally or in writing. No 
evidence was adduced to show that any store owner or supplier ever 
expressed opposition to the position taken, or indeed responded to the 
notification at all. 


4/ It is not clear if all the persons whose names were kept on these 
lists were union members. Some, and possibly all, were, however, and 
each of the demonstrators who testified at the hearing stated that she 
was 2 union member and made some use of the union dispatching 
facilities. 


5/ There is no indication that Nickel's or Mead's ever directly 
communicated with the union dispatching office concerning demon- 
strators. Insofar as this record shows it was the suppliers alone who 
communicated with the locals concerning demonstrators used at 


Nickel's and Mead's. 
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for obtaining demonstrators. In all instances such suppliers regularly 
paid the demonstrators used the wage scale for clerks which was set 
forth in the contracts between the store owners and the Respondents in 
their respective areas. & 
The relationship of the work done by contract clerks to that of 
demonstrators becomes of significance in evaluating the contract clauses 
to be set forth below, since, among other things, the General Counsel 
asserts that demonstrators’ work "is entirely different from clerks" 
work... (and) the job qualifications are likewise different”. This 


record does not sustain such an assertion. | 
The contract defines clerks’ work as "all work and services 
connected with or incidental to the handling or selling of all merchandise 
offered for sale to the public in the employer's retail food stores". 
Clerks regularly stock shelves, build displays, check out and bag groceries. 
Their sole function is to "sell" the products stocked using the term "sell" 
in its broadest sense. Each "handling" they may perform is but one phase 
of their overall function of moving the products from the storeroom to the 
final possession of the customer. Demonstrators work for the entire 
period of each demonstration alongside the clerks, While in the store a 
demonstrator is essentially engaged in promoting the sale of a particular 
product sold by the store in exactly the same sense that a clerk, ona 
broader scale, is engaged in the promotion of the sale of all the! products. 
At the most, demonstrators engage in a specialized type of "handling" and 


selling a particular product in the store for a limited period of time. 


Although by virtue of their hiring some control remains vested in the 


6/- The only demonstrators who testified that they had worked at Nickel's 
were members of Local 1288. There is a suggestion in the testimony of 
the suppliersin that area that in some cases non-union demonstrators had 
been used at Nickel's or elsewhere. It is not established, however, that 
at any time any demonstrator ever used was paid less than the prevailing 
union scale for clerks in the area. It stands undisputed that the suppliers 
in the Local 839 area used union members exclusively, and paid the union 
scale for clerks to demonstrators sent to Mead's and to other stores. 
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supplier, while the demonstrator is on the job at the store, of necessity 
she becomes subject to the immediate supervision and cont rol of the store 
owner or manager just as do the clerks, a fact which the absence of any 
great need for any detailed supervision should not obscure. Training and 
skills required to be a demonstrator are minimal, and do = appear to 
differ in any particular from those required to be aclerk.— The 
suppliers uniformly testified that they sought to employ demonstrators 
withpleasing personalities, nice appearances and the ability to communicate 
easily with the customers. It is difficult to conceive that a store owner 
would not seek exactly the same qualities in a clerk. In the past, clerks 
have done demonstrations and in some instances they still do them. It 
thus appears that the basic character of the work of clerks and demon- 
strators is the same, and that wholly apart from all other considerations 
which may influence the disposition of this case, the work of each must 
be regarded as bearing'a close functional relationship to that of the other, 
and I so find, 
C. The contract clauses and the bargaining history 

As previously noted, Respondents presented demonstrator clauses 
to Nickel's and Mead's ‘during the course of the 1964 contract negotiations. 
These were the same clauses which were accepted by the greater part of 
the Northern California grocery industry following the 1964 negotiations 
and are now to be found as a part of the 1964 industry contracts. They 
read in pertinent part as follows: 

Section 1 - Recognition and Contract Coverage 

(a) Recognition The Employer hereby recognizes the Union as the 
sole collective bargaining agency for an appropriate unit consisting of all 
employees working inthe Employer's retail food stores within the geo- 
graphical jurisdiction of the Union. . 


%/ There is evidence that demonstrators in some instances came from 
the ranks of clerks who no longer wished full-time work. Conversely, 
on occasions whendemonstrators wish full-time work they may return 
to the ranks of clerks. 


143 


‘shall be 
performed only by members of the appropriate unit as defined in Section 
1(a) hereof and such work shall consist of all work and services connected 
with or incidental to the handling or selling of all merchandise offered for 
sale to the public in the Employer's retail food stores including the demon- 
stration of such products. . . 
Section 8 - Classification of Employees 
(£) Demonstrators All work connected with or incidental to the 
demonstration of merchandise offered for sale in the Employer's retail 
store (except merchandise referred to in Section 1(b) hereof as being 
excluded from this Agreement) shall be covered by this Agreement, and 
all such work shall be performed only by members of the appropriate 
unit as defined in Section 1(a) hereof. No Demonstrator may perform 
such work in the Employer's retail store unless said Demonstrator is 
~ on the payroll of the Employer, party hereto or a licensee ofsaid Employer, 
and unless the Employer at all times holds and exercises full jcontrol of 
the terms and conditions of employment of any such Demonstrators while 
such work is being performed in the Employer's retail store. Demon- 
strators shall be covered by all the terms of this Agreement. | All em- 
ployees classified as Demonstrators on April 1, 1964, shall pe paid on 
the basis of the Regular Clerk’s rate of pay. 
It was stipulated that strikes and picketing were undertaken at both 
Nickel's and Mead's with an object of obtaining such clauses. 


The parties agree that the following employees at Nickel's constitute 
an appropriate unit within the meaning of the Act: all retail food store 


employees at its stores located in the geographical jurisdiction of Re- 
spondent 1288, excluding meat department employees and supervisors 
as defined in the Act. It is not disputed that at all material times Local 
1288 represented a majority of the employees in such unit, I find such 
unit to be appropriate and Local 1288 to have been the statutory repre- 
sentative at all material times. 
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As set forth above, with the advent of the current practice of 


having suppliers furnish the detponstrators, the locals promptly ap- 


prised store owners that demonstrators must come from union sources 
and must be paid at the union scale. When the store owners and suppliers 
acquiesced to such demands, contract revisions were not initially sought, 
In the 1955 contract, demonstrators were still not mentioned by name, 

but the unit was defined generally as "consisting of all employees work- 
ing for the Employer within the jurisdiction of the Union" and the work 

of unit employees was more specifically defined as follows: 

(b). All work and services (not defined as supervisory, under 
Section 2 (11) NLRA) connected with or incidental to the handling or 
selling of all merchandise offered for sale to the public in the Employer's 
retail establishment shall be performed only by employees within the 
appropriate unit as defined in this agreement .. .. 

The 1955 contract provisions resulted in no change from previous 
practices, and demonstrators continued to be selected by the suppliers, 
using union sources, and to be paid by the suppliers at the union scale. 

In 1961, for the first time, demonstrators were mentioned by name 
in the new contracts negotiated with the store owners. The1961 contracts 
continued to describe the unit and the work of the clerks in the same 
manner as had the 1955 contracts, but the following clause was added: 

Demonstrators Demonstrators on the payroll of manufacturers 
or wholesale suppliers and not directly employed by the Employer shall 
be members of the collective bargaining unit provided by this agreement 
and shall be subject to the terms of this agreement governing employment 
of Union members, wage rates, hours and uniforms. The above provisions 
shall not apply to any demonst: ators directly employed by the retail food 
store employers, parties hereto, and such demonstrators shall be covered 
by all the terms of this agreement. 

Nickel's was a party to the 1961 industry agreement. There is no 
showing that it affected existing practices concerning the use of demon- 
strators at Nickel's, or any other stores in the industry in Northern 
California. 
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The 1964 clauses under attack in the instant case purport to expand 
the coverage of demonstrators in some respects. Respondents contend 
that they show no attempt to alter previous practices, but only seek to 
make more explicit recognized and accepted practices, and unequivocably 
to establish responsibility on the part of the store owners for seeing that 
demonstrators receive all contract benefits. There is no showing that 
acceptance of such clauses by the industry as a whole has had any effect 
whatsoever on existing industry practices, or resulted in a disruption of 
existing business relationships between the store owners and the| suppliers. 

D. Discussions of the Issues and Conclusions | 

The issue presented is a relatively narrow one. It is limited to the 
legality of the demonstrator clauses within the meaning of Section 8(e), 
since admittedly the Respondents' conduct had as an object securing such 
clauses. Thus if the clauses be unlawful, violations of Section 8(b)(4)(i), 
(ii)(A) on the part of both locals, and a violation of Section 8(b) (3) upon the 
part of Local 1288, are established. | 

Section 8(e) was enacted in 1959 to plug so-called loopholes in the 


existing secondary boycott provisions of the Act. It embodied part of a 
Congressional effort to limit the area of permissible action in labor dis- 
putes to the primary disputant, and to prevent neutrals having no direct 
interest in the primary controversy from becoming involved in it. Section 
8(e) approached the matter by outlawing contracts designed to compel 


employers to cease doing business with others. . The literal language 


8/ Section 8(e) of the Act reads in pertinent part as follows: | 


It shall be an unfair labor practice for any labor organization and 
any employer to enter into any contract or agreement, express or implied, 
whereby such employerceases or refrains or agrees to cease | or refrain 
from handling, using, selling, transporting or otherwise dealing in any 
of the products of any other employer, or to cease doing business with 
any other person, and any contract or agreement entered into heretofore 
or hereafter containing such an agreement shall be to such extent un- 
enforceable and void... . 
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of the section would appear to proscribe all contracts whereby an 
employer agrees to "cease doing business with any other person"! It devel- 
oped, however, that such literal construction was viewed as inconsistent 
with the legislative history, and that agreements, even though they result 
in some measure of "cease doing business", will be permitted where their 
essential thrust is primary rather than secondary. Thus, it has been held 
that an employer may lawfully agree to refrain from contracting out any 
bargaining unit work because the primary purpose of such a clause is 
viewed as protecting unit work, even though such agreement may have 
the incidental effect of requiring the employer to cease doing business 
with other employers. ay On the other hand, however, clauses in an 
agreement designed to blacklist specified employers, or classes of em- 
ployers, because their products or labor policies are objectionable to 
the contracting union are regarded as principally directed at limiting or 
disrupting business: relationships with others, rather than conferring 
direct benefits and protecting unit employees, and hence they are deemed 
to be unlawful. 10/ 

As specific clauses came up for scrutiny within these general 
criteria, various distinctions were spelled out. Thus cases have drawn 
a basic distinction between so-called "work preservation" and "work 
acquisition” clauses, and between so-called "union standards" and "union 
signatory” clauses. Where the basic objective of the clause appears as 
protection and preservation of the work of the contract unit, or as pro- 
tection of the wages and working conditions of unit employees by limiting 


9/ Service and Maintenance Employees Union, Local No. 399, AFL-CIO 
(Superior Souvenir Book Company), 148 NLRB 1033; Ohio Valley 
Carpenters District Council (Cardinal Industries), 136 NLRB 977; 

Milk Drivers Union Local No. 753 (Pure Milk Association), 141 NLRB 1237. 


10/ District 9 IAM v. N.L.R.B., 315 F. 2d 33, 51 LNRM 2496 (C.A.D.C.); 
NLRB v. Joint Council of Teamsters No. 38, 338 FE 2d 23, 57 LNRM 2422 
(C.A.9). 
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subcontracting to employers maintaining similar standards, the clauses 
are regarded as lawful. 11/ On the other hand, if the principal objective 
of the clause is to seek work for unit employees which has been custom- 
arily performed by employees of other employers, or if the clause is 
aimed at requiring an employer to do business solely with other employers 
who are signatory to the union contract, then its thrust is deemed to be 
secondary and aimed at limiting the number of employers with whom an 
employer can do business, or at disrupting existing business relationships, 
and it is deemed unlawful. 12/ These distinctions are expressed with 
particular clarity in two cases. In one Orange Belt District Council v. 
N.L.R.B., supra, the court stated: 
The key question presented by subcontracting clauses 
in union agreements with general contractors is whether 
they are addressed to the labor relations of the subcon- 
tractor, rather than the general contractor. If so, they 
are secondary as to the general contractor and may not | 
be enforced against him through economic weapons. Thus, 
any attempt to enforce by economic means a subcontract- 
ing clause which blacklists all non-subonctractors would) 
violate Section 8(b)(4)(ii)(B). But not all subcontracting | 


11/ eat and Highway Drivers Local 710 v. N.L.R.B. (Wilson and Co.) 
335 F.2d 709, 56 LRRM 257 (C.A.D.C.); Truck Drivers Local Vv. 
N.L.R.B. (Brown Transport and Patton Warehouse ere ee rt 539, 55 
LRRM 2878 (C.A.D.C.); O e Belt District Council of Painters No. 48 
v. N.L.R.B., 328 F.2d 534, 55 LRRM 2293 (C.A.D.C.). 


12/ 


N.L.R.B. v. Joint Council of Teamsters No. 38 (Arden Farms Co.), 
338 F.2d 23, 57 LRRM C.A. 9); Meat and Highway Drivers Loc. 
No. 710 v. N.L.R.B., supra; Truck Drivers Local 413 v. N.L.R/B., supra. 
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clauses are so designed. The test as to the "primary" 


nature of a subcontractor clause in an agreement with a 
general contractor has been phrased by scholars as 
whether it "will directly benefit the employees covered 
thereby", and "seeks to protect the wages and job op- 
portunities of the employees covered by the contract”. 
We have phrased the test as whether the clauses are 
"germane to the economic integrity of the principal 
work unit", and seek "to protect and preserve the work 
and standards (the union) has bargained for", or instead 
"extend beyond the’ (contracting) employer and are aimed 
really at the Union's difference with another employer". 
In Meat and Highway Drivers Local 710 v. N.L.R.B., supra, the 
court stated the issue as follows: 

Resolution of the difficult issue of primary versus 
secondary activity, as it relates to this case, involves. 
consideration of two factors; (1) jobs fairly claimable 
by the bargaining unit, and (2) preservation of those jobs 
for the bargaining unit. If the jobs are fairly claimable 
by the unit, they may, without violating either Section 8(e) 
or Section 8(b)(4) (A) or (B), be protected by provision 
for and implementation of, no subcontracting or union 
standards clauses in the hargaining agreements. 

Activity and agreement which directly protect fairly 
claimable jobs are primary under the Act. Incidental 
secondary effects of such activity and agreements do 

not render them illegal. Thus the "cease doing business" 
language in Section 8(e) cannot be read literally because 
inherent in all subcontracting clauses, even though 
admittedly primary is refusal to deal with at least some 
contractors. 
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In applying the foregoing standards to the instant case, three 
factors must be considered: (1) what is the relationship of demon- 
strators' work to that of clerks in the unit; (2) what is the scope and 
thrust of the contract language; and (3) what is the past history of the 
relationship between the locals, the store owners, and the suppliers. 
Either one of these factors standing alone, or the three as they inter- 
relate, should be dispositive of the issues which confront us. | 


If the work of demonstrators were to be found so unrelated to 
that of clerks that insufficient functional cohesiveness were present 
to warrant placing them together in a single unit, the clauses could 
scarcely be regarded as aimed at unit work preservation, and the 
General Counsel's position could be sustained on this ground alone ‘ 
without regard to the text of the clauses or to the past history of the 
relationship between the parties. I have already found the character 
of the work of demonstrators and clerks to be functionally related. 
Thus, absent other considerations, justification would exist for placing 
them in the same bargaining unit. It does not follow, however, that 
functional relationship alone will suffice to establish that the objective 
of the clause is unit preservation. Clauses aimed at making a second- 
ary employer a signatory to a contract, or at drawing into the unit 


employees of other employers may be found unlawful in spite of a 


high degree of functional cohesiveness.12/ 


13/ : : | 

— Illustrative of this point is the recent Board case, Retail Clerks 
Union No. 1428, 155 NLRB No. 74. The Board found an 8(e) violation, 
although the work done by employees of the rack jobbers unquestionably 
had a close functional relationship to that of the clerks in the grocery 
stores. The Board found it unnecessary to decide if the work was fairly 
claimable as unit work, since it found that the contract required "rack 
jobbers", as a condition of continued performance of their-in-the store 
services, to take steps culminating in both recognition of Respondent 
Unions and commitment to Respondents’ agreement. The Board held 
that such a provision extended beyond the unit preservation "of work or 
standards bargained for the principal unit" and bore "all of the vices of 

(continued on page 150) 
| 
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The language of the demonstrator clauses in the instant case does 

not require suppliers to become signatories to a separate agreement 
with the locals, or to become committed to abide by the store owners’ 
union agreements as a condition to performing services in the stores. 
The recognition clause defines clerks' work as "all work and services 
connected with or incidental to ‘the handling or selling of merchandise" 
in the store, and requires that all work must be done by "employees 
working" in the store. It expressly designates demonstrators as within 
the scope of such description, and requires that demonstrators’ work be 
performed by "members of the appropriate unit". The language itself 
describes the work in unit terms, and requires that demonstrators be 
carried either on the store owners’ payroll or on that of a "licensee". 14/ 


13/ . inp 
=*’ the so-called union signatory clauses". In addition the Board 


found that there was not only a long-established business relationship 
between the rack jobbers, but also that the employees of the latter, were 
in many instances, represented by another labor organization. Under 
such circumstances, the Board regarded the thrust of the clauses as 
secondary, and aimed at disrupting existing relationships rather than at 
a preservation of unit work. 


14/ Some difference exists among the parties as to the meaning of the 
term "licensee". Respondents claim it has the ordinary broad meaning 
of any person who has permission or authority to enter the premises 

of another. The General Counsel and the charging parties would 

restrict its meaning, contending that representations made during the 
negotiations indicate the term to be applicable solely to concessionaires 
or lessees, and that this would not include the suppliers. The attorney 
for the charging parties testified that during the course of the negotiations 
he had inquired concerning the meaning of the term, and had been told 

by Respondents that it meant "a person with whom a retail store operator 
had a contractual relationship". He states that "a lessee or concession- 
aire within the store" was given him as an example of a licensee. I do 
not see that such representation of example necessarily excludes sup- 
pliers from a definition of the term. In its broader sense, the term 
"licensee" does not even require the existence of a contractual relation- 
ship. It is abundantly clear, however, that the store owners and suppliers 
have contractual relationships, albeit informal ones. All demonstrations 
take place following a mutual understanding between the two concerning 
the terms of an arrangement which is undertaken for the mutual benefit 
of each. This is certainly contractual in nature. Moreover, the basic 
position of the General Counsel rests on his claim that the demonstrator 
clauses are unlawful because they involve unit acquisition. Even if the 
asserted minunderstanding exists, I fail to see that it either adds to or 
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However, regardless of any unit or payroll terms used, the aoe thrust 
of the clauses is directed at insuring that demonstrators, while working 
in the store, will work under the same union contract standards as the 
clerks. Thus we find the proviso that "at all times the (store owner) 
holds an exercises full control of the terms and conditions of any such 
demonstrations while such work is being performed" in the store. It 
stands undisputed that Respondents regard with indifference the issue of 
who hires or pays the demonstrators, so long as the ultimate responsi- 
bility.of meeting union contract standards rests with the store owner 
with whom the local has the contract. 
To resolve the issues before us it is not essential to determine 
if the demonstrator clauses literally place demonstrators within the 
unit. Whether or not they do, the clauses clearly undertake to ‘subject 
demonstrators to contract conditions while working at the stores, and to 
fix responsibility in the store owners alone for assuring that all demon- 
strators receive such contract conditions regardless of who hires or 
pays them. It is the position of the General Counsel that this can only 
be construed as unit acquisition since the record shows that all demon- 
strators used at Nickel's and Mead's were hired and paid by suppliers. 
This fact alone the General Counsel deems controlling, and I gather he 
would consider a contract violative of Section 8(e) whether it placed the 
demonstrators literally within the unit or only gave the store owners 
limited control over their working conditions. This would be premised 
on the theory that in either case we have a form of unit acquisition, with 
the inevitable effect of disrupting, in some measure, established supplier- 
employee relations and affecting the long standing business relationship 
between the suppliers and the store owner. | 
The General Counsel's contention has a persuasive ring if it be 
considered in isolation from past practice and bargaining history. The 


issue, however, does not arise ina vacuum. On the contrary, it comes 
up against a background of demonstrator practices in an industry of 
which Nickel's and Mead's are an integral part. While it is true that 

| 
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neither Nickel's nor Mead's has a history of using its own clerks in 
demonstrations, it is not claimed that clerks and demonstrators function 
differently in these two stores from the manner in which they do in the 
rest of the industry. The industry history, including that in the areas 
where Local 1288 and Local 839 function, shows a concern by the locals 
over the status of demonstrators at all times. When the locals first 
were confronted with the current practice of having suppliers hire and 
pay for demonstrators, they immediately asserted that demonstrators 
were doing clerks’ work, and they demanded that demonstrators be hired 
through union sources and paid the clerks' scale. From the outset the 
locals took demonstrators into membership and kept lists of persons 
available for hire for this type of work, In most instances demonstrators 


were hired through these union sources and have been union members.10/ 


There is no evidence that at any time demonstrators have ever been paid 

at other than at the union contract scale for clerks. At no time did the 
locals either directly or indirectly press the suppliers to become signa- 
tories to any agreement binding them to the store owners" contracts. 
There is nothing to show that suppliers ever resisted either using union 
sources or paying clerks’ scale. All pressures exerted were directed at 
the store owners who at no time contended that demonstrators were not 
doing clerks’ work, or inthe past resisted the demands of the Respondents. 
The locals initially sought no contract provision covering the relationship_ 
of the demonstrators to store owners, presumably because the apparent 
acquiesence of store owners in their demand and the continuing practice 
of the suppliers in hiring from union sources and paying union scale, 
satisfied their claim that demonstrators were doing clerks' work, and 
should be employed at contract standards. In 1961, however, the locals 


15/ As noted above, there is some evidence that in the Local 1288 area 


demonstrators who were not union members may have been used. There 
is nothing to show how extensive this practice was, however, and insofar 
as it occurred, it took place without protest by the local. 
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sought a contract provision making explicit what was by then ja long stand- 


ing practice, and for the first time they sought, and obtained without oppo- 
sition, clauses reciting that demonstrators were to receive the benefits 
of union contract standards even though not on the payrolls of the store 
owners. Nickel's among many others, accepted this provision without 
protest. There is no showing that it affected any existing relationship 
between Nickel's or any other employer in the industry. On the contrary, 
practices relating to demonstrations continued exactly as they had in the 
past. I note no substantial difference in objective between the 1961 and 
the 1964 clauses. The 1964 demonstrator clauses seek only to make even 
more specific the locals’ aim to insure continuance of the long established 
practice. | 
Teamsters Local 710 v. N.L.R.B. (Wilson and Co.), supra, is a 
case directly in point. For 20 years, Teamsters had had an agreement 
with meat packers in the Chicago area providing that unit employees 
should deliver meat packed in the Chicago plants to customers within the 
Chicago area, The meat packers relocated their plants outside the Chicago 
area, and indeed outside the State of Illinois. Out of state shipments into 
the Chicago area had theretofore been regarded as outside the scope of 
Teamsters' contract, and were usually undertaken by over-the-road 
drivers not subject to the contract. Upon relocating the plants, the meat 
packers began to use these over-the-road drivers to make deliveries to 
customers in the Chicago area which formerly had been serviced by unit 
employees when the plants were located there. The effect, of course, 
was sharply to reduce employment of Teamsters’ drivers. To offset 
this Teamsters proposed contract clauses designed to recover the jobs 
lost by the new mode of delivery. The Board held that since out-of-state 
shipments had not been historically handled by Teamsters, the effort of 
Teamsters to recover the work was in the nature of unit work acquisition, 
and not unit work preservation, and was therefore unlawful. The Court 
of Appeals for the District of Columbia reversed the Board, commenting 
in the manner quoted above, and also stated: 
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Applying these principles to the work allocation 
clause here, we find that delivery in the Chicago area, 
irrespective of origin of the shipment, is work fairly 
claimable by the union. It has been said "that a union 
has always been free to bargain for the expansion of 
employment opportunities within the bargaining unit". 
Comment, 62 Mich. Law Review 1176, 1190 (1964). 
The work here claimed is of a type which the men in 
the bargaining unit have the skills and experience to 
do. It would be difficult to deny that '(a) clause cover- 
ing non-traditional work"may be just as consecrated 
to the primary objective of bettering the lot of the 
bargaining unit employees and just as foreign to the 
Congressional purpose of Section 8(e) as those clauses 
involving only the work traditionally done within the 
bargaining unit’. Id. at 1189. 

Moreover, in the case before us, we have not 
work acquisition but work recapture. It is true, as 
the Board finds, that in the past out of state shipments 
have on occasion been delivered to consignees in the 


Chicago area by the interstate carrier directly, in spite 


of the fact that the expiring bargaining agreement with 
the employers here covered deliveries "to a distance 
not exceeding fifty miles from the Chicago stock 

Yards . . ." But when the expiring agreement was origi- 
nally entered into, practically all of the packing houses 
from which deliveries to the Chicago area were made 
were located in Chicago. Consequently the union had 

no concern with the occasional shipment into the area 
via interstate carrier. 
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The General Counsel would distinguish the above case on the ground 
that clerks at Nickel’s and Mead's had never done demonstratons, that 
demonstrations at these stores were always carried on by employees 
on the payroll of the suppliers, and that thus there could be ho “work 
recapture”. I do not construe the rationale to rest on so narrow a base. 
The tests enunciated are "fairly claimable" and “preservation of those 
jobs for the bargaining unit". Demonstrators’ jobs are not only fairly 
claimable functionally, but historically we find the locals claiming the 
jobs to be subject to contract standards, and both the suppliers and the 
store owners acquiescing in the claim to the extent of using the locals 
as a source of supply and paying demonstrators the contract clerks’ 
scale. Until the instant case these continuing claims of the Locals had 
not been challenged. The demonstrator clauses may not be considered 
a "recapture" of demonstrators’ jobs in a literal sense since at Nickel’s 
and Mead's demonstrations have never been done by unit clerks, but the 
locals have never abandoned their assertion that demonstrations were 
unit work. Thus their efforts appear to be directly related to "preserving" 
jobs that they deemed they had never lost. In a sense such a unit preser- 
vation claim rests on a base even stronger than the "recapture" claim 
in the quoted case, and surely it is not in any way inconsistent with the 
"fairly claimable" rationale set forth. Accordingly I find the demon- 
strators clauses to be primarily designed for the lawful objective of 
unit preservation, 26/ | 


16/ I regard the instant case as clearly distinguishable from|the recent 
Board case Retail Clerks Union Local No. 1428, supra, which paeotred 


rack jobbers in the grocery industry in Southern California. already 
noted in footnote 13 above, the Board in that case found the clauses pre- 
sented to have secondary thrust and attempts to obtain them to be unlawful. 
The Board pointed out that although it is now well settled that provisions 
in collective bargainingagreements merely allocating fairly. claimable 
work to unit employees are lawful, the vice in the rack jobbers case is 
to be found in the effort by the union to prohibit employees from per- 
forming services in the stores "unless the rack jobbers recognize and 
(Continue on pag 156) 
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Respondents contend in the alternative that demonstrators have at 
all times been employees of the store owners and part of the same bar- 
gaining unit as the clerks. Thus, it is argued that efforts directed at 
establishing their status in a unit of which they are already a part are 
proper. The General Counsel would refute this contention by claiming 
that demonstrators are hired and paid by the suppliers, and thus are 
employees of the suppliers alone, and consequently not a part of a unit 
comprised of employees of the store owners. Respondents argue, however, 
that hiring and payment alone do not suffice to define the employment 
relationship, but that the basic'test rests in effective control. Thus they 
point out that during the time that demonstrators are at a store they are 
subject to the direct supervision and control of the store owners. The fact 
that demonstrators are subject to the direction and control of store owners 
tends to establish not only a close relationship between demonstrators 
and clerks, but also to some extent signifies that store owners and sup- 
pliers may be regarded as joipt employers. I question the advisability 
of reaching such conclusion in:this case, however. The instances in 
which the Board has found sufficient indicia of joint control over signifi- 
cant aspects of the employment relationship to support a finding of joint 


employment have usually arisen when it was determining a question 


Law E 


16/ become bound to the observance of" the agreement. This was re- 
garded as a "union signatory" type of clause secondary in its objective. 
It was also pointed out that in many instances employees of the rack job- 
bers were represented by another union, and that the store owners and 
rack jobbers had jointly resisted the union proposals as essentially an 
effort to disrupt established business relationships. In the instant case 
we find the store owners and the suppliers jointly accepting the practice 
of having demonstrators comiiig from union sources and receiving union 
contract scale, no representation of demonstrators by another union, and 
no efforts by the locals to integrate the suppliers in the store owners' 
unit. On the contrary all the efforts of the locals appear directly related 
to a primary effort aimed at insuring that union standards will not be un- 
dermined by permitting persons to do related work side by side with the 
clerks at less than contract standards. 


‘ 


157 


concerning representation. Principal concerns in a representation 
proceeding relate to unit descriptions, and a determination of who has 
the duty to bargain. The controversy here does not arise in such a 
context. There has been no effort to make suppliers joint employers or 
to establish a duty to bargain on their part. Precise unit placement is 
not an issue which has been litigated or even raised by the pleadings. 
The sole issue’ ‘centers on whether the circumstances show the purpose 
of the demonstrator clauses to be primarily directed at unit protection 
or if unit acquisition or disruption of established relationship is the 
underlying object I have found that the nature of the work, the character 
of the clauses, and the historical development considered together signify 
that the demonstrator clauses may properly be regarded as aimed at 
preserving unit work. This is sufficient ground to be dispositive of the 


issues presented. Issues of unit placement based on the employment Te- 


lationship of demonstrators and store owners are best reserved for a 
separate proceeding if they be deemed of importance. Accordingly, I 
limit the scope of my findings to holding that under all the circumstances 
demonstrators are fairly claimable as unit employees, and that in view 
of this fact the clauses demanded are not violative of Secton &e) of the 
Act, 

Since the demonstrator clauses are not violative of Sectim 8(e), 
it follows that the strikes and picketing in furtherance of obtaining them 
do not have an unlawful object, and that therefore Respondents have not 
violated Sectim 8(b)(3) or Section 8(b)(4)(i)(ii) of the Act. Accordingly 
I shall recommend that the complaint be dismissed. 
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Upon the basis of the foregoing findings of fact and upon the entire 

record in the case, I make the following: 
Conglusions of Law 

1. Nickel's Payless Stores of Tulare County, Incorporated, and 
James Mead and Roger Mead Co-partners d/b/a Mead's Market, are 
each employers engaged in cdmmerce within the meaning of Section 
2(2),(6) and (7) of the Act. j 

2. Retail Clerks International Association, Retail Clerks Interna- 
tional Association Local Union No. 2288, AFL-CIO, and Retail Clerks 
International Association Local Union No. 839, AFL-CIO, are each labor 
organizations within the meaning of Section 2(5) of the Act. 

3. Respondent Local 1288 and Respondent Local 839 have not 
engaged in unfair labor practices as alleged in the complaint. 

RECOMMENDED ORDER 

Upon the basis of the foregoing findings of fact and conclusions 

of law, and upon the entire record in this case, it is hereby recommended 


that the complaint be dismissed in its entirety. 
Dated: March 11, 1966) 


: 
: 
t 
‘ 
i 
j 
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Louis S. Penfield 
Trial Examiner 


163 NLRB No. 112 
eK 


DECISION AND ORDER 


On March 11, 1966, Trial Examiner Louis S. Penfield issued his 
Decision in the above-entitled proceeding, finding that Respondents had 
not engaged in the unfair labor practices alleged and recommending that 
the complaint be dismissed in its entirety, as set forth in the attached 
Trial Examiner's Decision. Thereafter, the General Counsel and the 
Charging Parties filed exceptions to the Decision, and the General Coun- 
sel and Mead's Market filed supporting briefs.= 1/ Respondents and 
Intervenor Retail Clerks International Association 2/ filed a reply 
brief. | 

The National Labor Relations Board has reviewed the rulings of 
the Trial Examiner made at the hearing and finds that no prejudicial 
error was committed, The rulings are hereby affirmed. The Board has 
considered the Trial Examiner's Decision, the exceptions and briefs, and 
the entire record in this case, and hereby adopts the findings, conclusions, 
and recommendations of the Trial Examiner only to the extent that they are 
consistent with this Decision and Order. | 


1/ Subsequent to the issuance of the Trial Examiner's Decision, Nickel's 
moved for allowance to withdraw the charges in Cases Nos. 20-CB-1327 
and 20-CC-481. The General Counsel opposed the motion, noting that 
Nickel's had signed a contract including the clauses at issue herein. 

Once a charge is filed the General Counsel proceeds, not in the 
vindication of private rights, but as the representative of an agency en- 
trusted with the enforcement of public law and the assertion of the public 
interest therein, United Mechanics' Union Local 150-F (American Photo- 
copy Equipment Company), 151 NLRB 386, New York Central Transport 
Company, iat NLRB 1144. When a matter has ripened to the point = be- 
ing before the Board for decision, we must of course give paramount 
weight to the public interest affected by withdrawal of the underlying 
charge. As any alleged illegality present in the clauses proposed by Re- 
spondents would not be cured by Nickel's consent, we Lo deny the 
motion. 


2/ 


Retail Clerks International Association was granted Decmionion to 
intervene at the hearing. 
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The consolidated complaint herein alleges that Respondent Local 
1288 violated Section 8(b)(4)(i)(ii)(A) and Section 8(b)(3) of the National 
Labor Relations Act, as amended, and that Respondent Local 839 vio- 
lated Section 8(b)(4)(i)(ii)(A). Both Respondents admitted that they struck 
and picketed the Charging Parties with an object of obtaining certain 
"demonstrator clauses" in collective bargaining agreements with those 
employers. Consequently, the issue presented by this case is whether 
the demonstrator clauses are prohibited by Section 8(e) of the Act. 

Nickel's and Mead's, the Charging Parties herein, operate retail 
grocery markets in northern California, The stores involved are all 
of the self-service variety, with clerks performing such duties as stock- 
ing shelves, marking prices, and checking out groceries. For a number 
of years, many of the suppliers and producers of products sold at Nick- 
el's and Mead's have conducted demonstrations for those stores" cus- 
tomers. These demonstrations consist of the distribution of free 
samples along with a few words about the virtues of the merchandise. 
The demonstrations serve both to stimulate sales of the particular 
products demonstrated 'and to increase the business of the stores in 
general, They are conducted by women, known as demonstrators, who 
are hired by and carried on the payrolls of the suppliers. 

For approximately 15 years Nickel's employees had been repre- 
sented in collective bargaining by Respondent Local 1288. Upon the 
expiration of its last contract in 1964, Nickel's withdrew from the 
employer association to which it belonged and began to bargain individ- 
ually with that Local. 

Mead's employees are represented by Respondent Local 839, pur- 
suant to a bargaining order issued by the Board in 1964,2/ but Mead's 


has never been a party'to any collective-bargaining agreement with a 
labor organization. 


3/ james A. Mead and Rogér Mead, co-partners d/b/a Mead's Market, 
148 NLRB 383. 
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During the 1964 contract negotiations, Respondent Locals 1288 
and 839 sought to have Nickel's and Mead’s, respectively, agree to 
clauses which would make the demonstrators subject to the contracts 
between the stores and the Unions. These demonstrator clauses had 
been incorporated in the Master Contract for northern California that 
covered most of the grocery stores in the region. When Nickel's and 
Mead's refused to agree to the clauses, their stores were struck and 
picketed with an object of forcing such agreement. | 

The disputed demonstrator clauses read as follows: — 


Section 1 - Recognition and Contract Coverage 
(a) Recognition. The Employer hereby recognizes the Union as 


the sole collective-bargaining agency for an appropriate unit 
consisting of all employees working in the Employer's retail 
food stores within the geographical jurisdiction of the Union... 
Clerk's Work. The work covered by this agreement shall be 
performed only by members of the appropriate unit as defined 


in Section 1(a) hereof and such work shall consist of all work 
and services connected with or incidental to the handling or 
selling of all merchandise offered for sale to the public in 
the Employer's retail food stores including the demonstra- 
tion of such products... 
Section 8 - Classification of Employees 
(f) Demonstrators. All work connected with or incidental to the 
demonstration of merchandise offered for sale in the Em- 
ployer's retail store (except merchandise refered to in Sec- 
tion 1(b) hereof as being excluded from this agreement) shall 
be covered by this agreement, and all such work shall be per- 
formed only by members of the appropriate unit as defined 
in Section 1(a) hereof. No demonstrator may perform such 
work in the Employer's retail store unless said demonstrator 
is on the payroll of the Employer, party hereto or a licensee 
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of said Employer, and unless the Employer at all times holds 
and exercises full control of the terms and conditions of 
employment of any such demonstrators while such work is 
being performed in the Employer's retail store. Demonstra- 
tors shall be covered by all the terms of this agreement. All 
employees classified as demonstrators on April 1, 1964, shall 
be paid on the basisiof the regular clerk's rate of pay. 

The clauses, especially Sections 1(a) and (b) and the first sentence 
of Section 8(f), purport to rest~ict the performance of demonstrators to 
members of the unit of grocery store employees. The clauses further 
specify that the stores shall have full control of the terms and conditions 
of employment of the demonstrators and that the demonstrators shall be 
covered by all the terms of the collective-bargaining agreements be- 
tween the Unions and the stores. Despite these provisions, which would 
seem to limit demonstrators’ work to employees of the grocery stores, 
the clauses allow demonstrators to remain on the payroll of "licensees", 
i.e., suppliers. Under this latter provision, demonstrations would be 
conducted much as they had been previously, except that the demonstra- 
tors would be covered by the contract. 

The Trial Examiner, after reviewing practices in the northern 
California area, concluded that the work of demonstrators and clerks 
was "functionally related" and that demonstrations had been performed 


by clerks in many stores befqre the Second World War. Since the Unions 


had consistently, and with some success, claimed over the succeeding 
years that demonstrators were subject to contract standards, he decided 
that the clauses served the lawful primary purpose of preserving jobs 
which the Unions deemed they had never lost.’ Thus, deciding that 
demonstrators were fairly claimable as unit employees, he recommended 
dismissal of the complaint. The General Counsel contends that the 
clauses violate Section 8(e) of the Act because they will force the stores 
to cease doing business with any supplier who does not apply contract 


163 


conditions to his demonstrators. He further argues that Respondents 
can have no legitimate claim to demonstrators’ work, because it is not 
similar to clerks' work and thus cannot be considered work which is 
“fairly claimable'’*/ by the unit. Respondents, on the other hand, claim 
that demonstrators are, and always have been, employees of the stores 
and are thus properly included in the bargaining unit and subject to the 
contract. They also contend that the work of demonstrators is so simi- 
lar to clerks' work that the clauses are needed to protect the integrity 
of the bargaining unit. | 
It is well settled that contract clauses which restrict the perform- 
ance of unit work, or at least fairly claimable unit work, to|unit members 
in the employ of the contracting employer are not violative of Section 
8(e).—” Such provisions "seek to protect the wages and job opportun- 
ities of the employees covered by the contract" and are "germane to 
the economic integrity of the principal work unit”, £/ These clauses 
are considered primary even though they may have the incidental effect 
of causing the employer to cease doing business with other persons. 
The same is true of clauses which allow the employer to subcontract 
unit work only to other employers who maintain minimum union 


4/ "Activity and agreement which directly protect fairly claimable 
jobs are primary under the Act." Teamsters Local 710 v. N.L.R.B. 


(Wilson & Co), 335 F. 2d 709 (C.A. D.C. 1964). 


5. Service and Maintenance Employees’ Union No. 399 (Superior 


Souvenir Book Company), 148 NLRB 1033; Milk Wagon Drivers and 
Dairy Employees Union Local 603 (Drive-Thru Dairy, Inc.)| 145 NLRB 


445; Milk Drivers’ Union, Local 753 (Pure Milk Association), 141 NLRB 
1237, enf'd 335 F. 2d 326 (C.A. 7, 1964); Ohio Valley Carpenters Dis- 
trict Council, United Brotherhood of Carpenters and Joiners of America 
(Cardinal Industries, Inc.), 136 NLRB 977. | 

g » Belt District Council of Painters No. 48, AFL-CIO v. 
N.L.R.B. (Calhoun Drywall Co.), 328 F. 2d 534 (C.A. D.C., 1964). 
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of said Employer, and unless the Employer at all times holds 
and exercises full control of the terms and conditions of 
employment of any such demonstrators while such work is 


being performed in the Employer's retail store. Demonstra- 
tors shall be covered by all the terms of this agreement. All 
employees classified as demonstrators on April 1, 1964, shall 
be paid on the basis of the regular clerk's rate of pay. 

The clauses, especially Sections 1(a) and (b) and the first sentence 


of Section 8(f), purport to restrict the performance of demonstrators to 
members of the unit of grocery store employees. The clauses further 
specify that the stores shall have full control of the terms and conditions 
of employment of the demonstrators and that the demonstrators shall be 
covered by all the terms of the collective-bargaining agreements be- 
tween the Unions and the stores. Despite these provisions, which would 
seem to limit demonstrators’ work to employees of the grocery stores, 
the clauses allow demonstrators to remain on the payroll of "licensees", 
i.e., suppliers. Under th’s latter provision, demonstrations would be 
conducted much as they had been previously, except that the demonstra- 
tors would be covered by the contract. 

The Trial Examiner, after reviewing practices in the northern 
California area, concluded that the work of demonstrators and clerks 
was "functionally related" and that demonstrations had been performed 
by clerks in many stores before the Second World War. Since the Unions 
had consistently, and with some success, claimed over the succeeding 
years that demonstrators were subject to contract standards, he decided 
that the clauses servedithe lawful primary purpose of preserving jobs 
which the Unions deemed they had never lost. Thus, deciding that 
demonstrators were fairly claimable as unit employees, he recommended 
dismissal of the complaint. The General Counsel contends that the 
clauses violate Section 8(e) of the Act because they will force the stores 
to cease doing business with any supplier who does not apply contract 
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conditions to his demonstrators. He further argues that Respondents 
can have no legitimate claim to demonstrators’ work, because it is not 
similar to clerks' work and thus cannot be considered work which is 
“fairly claimable'*/ by the unit. Respondents, on the other hand, claim 
that demonstrators are, and always have been, employees of the stores 
and are thus properly included in the bargaining unit and subject to the 
contract. They also contend that the work of demonstrators is so simi- 
lar to clerks' work that the clauses are needed to protect the integrity 
of the bargaining unit. 

It is well settled that contract clauses which restrict the perform- 
ance of unit work, or at least fairly claimable unit work, to unit members 
in the employ of the contracting employer are not violative of Section 
8(e).— Such provisions "seek to protect the wages and job opportun- 
ities of the employees covered by the contract" and are "germane to 
the economic integrity of the principal work unit", 8/ These clauses 
are considered primary even though they may have the incidental effect 
of causing the employer to cease doing business with other persons. 

The same is true of clauses which allow the employer to subcontract 
unit work only to other employers who maintain minimum union 


4/ "Activity and agreement which directly protect fairly claimable 
jobs are primary under the Act." Teamsters Local 710 v.,N.L.R.B. 
(Wilson & Co), 335 F. 2d 709 (C.A. D.C. 1964). 


. Service and Maintenance Employees' Union No. 399 (Superior 


Souvenir Book Company), 148 NLRB 1033; Milk Wagon Drivers and 
Dairy Employees Union Local 603 (Drive-Thru Dairy, Inc.), 145 NLRB 
445; Milk Drivers’ Union, Local 753 (Pure Milk Association), 141 NLRB 
1237, enf'd 335 F. 2d 326 (C.A, 7, 1964); Ohio Valley Carpenters Dis- 
trict Council, United Brotherhood of Carpenters and Joiners of America 
(Cardinal Industries, Inc.), 136 NLRB 977. 

6, 


& re) Belt District Council of Painters No. 48, AFL-CIO v. 
N.L.R.B. (Calhoun Drywall Co.), 328 F. 2d 534 (C.A, D.C., 1964). 
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standards./ On the other hand, contract provisions are secondary and 
unlawful if they are to have as their principal objective the regulation of 
the labor policies of other employers and not the protection of the ane 
Typical of such proscribed provisions are those which limit subcontrac- 
ting to employers who recognize the union or who are signatory to a 
contract with it. 

Although the Trial Examiner found it unnecessary to decide 
whether demonstrators are employees of the suppliers, the stores, or 
both, we believe that this is the central issue of the case. If the demon- 
strators are actually employees of the stores and members of the bar- 
gaining units represented by Respondents, the demonstrator clauses 
would serve the primary function of protecting unit work. On the other 
hand, if they are employees of the suppliers, and outside the units, the 
clauses would be unlawful, for, even if the work in question could be 
regarded as fairly claimable unit work, the clauses go beyond the legiti- 
mate purpose of restricting the contracting out of such work to suppliers 
who observe minimum standards and require that all the terms of the 
stores‘ contracts, including the union-security provisions, be applied 
to the demonstrators. By thus subjecting the employees of another 
employer to the contracts, they would be similar in effect to union 
signatory clases. We need not, therefore, decide whether demonstra- 
tors' work is fairly claimable by the unit, for even if it is, Section 8(e) 
would not permit Respondents to regulate the terms of employment and 
working conditions of employees of another employer, who are not in 
fact properly part of the bargaining unit. 


1/ wilson & Co., supra; Truck Drivers Union Local 413, v. N.L.R.B. 
(Patton Warehouse, Inc. and Brown Transport Corp.), 34 F. 2 
(C.A. D.C., 1964) cert. denied 379 U.S. 916; Calhoun Drywall Co., supra; 


Highway Truck Drivers and Helpers, Local 107 (S. & E. McCormic. 
Inc.), 159 NLRB No. 1. 


& N.L.R.B. v. Joint Council of Teamsters No. 38 (Arden Farms Co.), 
338 F. 2d 23 (C.A. 9, 1964); Wilson & Co., supra; Patton Warehouse, Inc. 


supra; Retail Clerks Union Local No. 1428 (Food Employer's Council, 


Inc.), 155 NLRB 656. 
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Turning to the facts of the case, we cannot accept Respondents’ 
argument that the status of demonstrators has always been and continues 
to be that of employees of Nickel's and Mead's while performing work 
in their stores. In deciding this issue we must look to the practices of 
the particular Charging Parties, and not--as Respondents and the Trial 
Examiner would have us do--to practices prevailing elsewhere in 
northern California. Even if there is a basis for finding that demon- 
strators at some of the stores in the area are the employees of those 
stores, no such finding can be made about demonstrators used at Nick- 
el's and Mead's. | 

As noted above, the suppliers hire and pay the demonstrators. 
Often a supplier regularly uses the same woman or women to conduct 
demonstrations at various stores. But the work of a given demonstrator 
at a particular store is of brief duration; if she returns at all it will be 
at sporadic intervals. All of the equipment necessary for the demon- 
strations is provided by the suppliers, who generally help the demon- 
strators set it up at the stores. The suppliers give the demonstrators 
their instructions and check during the day to see if all is going well 
Neither Charging Party gives any instructions to the demonstrators, 
except, perhaps, as to where she should set up her equipment; generally, 
however, this is determined by agreement between the store and the 
supplier. While the demonstration is progressing, little, if any, super- 
vision is necessary. Whatever control over them is exercised by the 
stores is, we are satisfied, de minimis and merely an incident of the 
fact that they are performing their duties on the store premises. The 
Trial Examiner found that clerks at Nickel's and Mead's have never 
performed demonstrations; and it is clear from the record that demon- 
strators at the two stores have never engaged in regular clerks’ work 
while conducting a demonstration. On these facts, in making an appro- 
priate unit determination in a representation proceeding, we would not 
find demonstrators on the payroll of the suppliers to be includable in a 
unit of store employees. From the above, we conclude that demonstrators 


166 


working at Nickel’s and Mead's are employees of the suppliers rather 
than of the stores,” and not part of the collective-bargaining units here- 
in involved. 

The provision of the demonstrator clauses here in question giving 
the stores “full control of the terms and conditions of employment" does 
not serve to limit the work to employees of the stores. The clauses still 
permit demonstrators to remain on the suppliers' payrolls and subject 
to their control. Thus, they are distinguishable from the clauses found 
legal in S, & E, McCormick, supra, which not only clearly made the 
owner-operators and drivers of leased equipment there involved employ- 
ees of the contracting employer while the work was being performed, but 
also subjected them to the full control of the carriers both with respect 
to the result to be achieved and the manner and means by which the 
work was to be performed. Moreover, the work to be performed by 
those whom the McCormick clauses added to the bargaining unit was 
identical in all substantial respects to that of other employees in that 
unit, In addition, as we noted in footnote 17 of that Decision, owner- 
operators and drivers of leased equipment have generally been con- 
sidered to be employees of the lessee contracting employer, even with- 
out the clauses in dispute there. 

There is no indication in the instant case that the relationship be- 
tween the stores and the demonstrators would change pursuant to the 
full control provision. In fact, Respondents' witness, Claude Jinkerson, 
who served on a committee for the Northern California Retail Food 
Clerks Locals during the 1964 collective-bargaining negotiations, stated 
that the clauses were designed to clarify the previous contract. The 
Trial Examiner found that the 1964 clauses sought only to make previous 


9/ See Burrows & Sanborn, Inc., 81 NLRB 1308, where the Board found 
cosmetic demonstrators to be employees of the store in which they work- 
ed. There, however, the store furnished part of the demonstrators’ com- 
pensation and paid them their salaries, hired them, exercised complete 
control over them and had the right to discharge demonstrators without 
prior approval of the suppliers. Further, demonstrators were subject 
to store regulations and other employees had on occasion performed the 
same work, 
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practices more specific. Thus, whatever controls might be exercised 
by the stores over the demonstrators under the contract would continue 
to be slight compared to the suppliers. Demonstrators would still be 
the suppliers’ employees and subject to their actual control. 
The effect of the demonstrator clauses, then, would be to subject 
the suppliers to all the terms of contracts to which they were not parties. 
Only suppliers who observed contract conditions, including the union- 
security provisions, would be permitted to send demonstrators to Nick- 
el's and Mead's. The clauses do not seek to retain or secure work for 
unit employees, for, no less than before, they permit the practice of 
having demonstrators’ work performed by suppliers' employees, who, 
as found above, are not in fact part of the bargaining unit. Nor can they 
be deemed otherwise to serve the legitimate purpose of protecting the 
wages and working conditions of unit employees, for they go beyond the 


requirement of restricting the work to employers who maintain mini- 
mum union standards and require that all the provisions of the stores’ 


contracts with the unions be observed, including union security and 
health and welfare provisions. Rather than being designed to aid unit 
employees, the clauses, we find, are aimed at eee union members 


in general, a purpose not permitted by Section g(e).22 — | 

The demonstrator clauses are similar to those found illegal in 
Retail Clerks Union Local No. 1428 (Food Employer's Council), supra. 
In that case the disputed clauses sought to subject the employees of 
rack jobbers to the stores’ contract with the unions by having the rack 
jobbers execute certain "concessionaire agreements” with the stores. 
These "concessionaire agreements" obligated the rack jobbers to abide 
by the wages, hours, and conditions of employment set forth in the 
collective-bargaining agreement. We found that such provisions bore 
"all the vices of the so-called 'union-signatory clauses’ " and stated 
that it was unimportant that they did not, in terms, restrict the employ- 
ers’ business dealings to persons who signed the agreement--" 
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it being clear that the rack jobbers are prohibited from performing 
services in the stores unless they recognize and become bound to the 
observance of that agreement, the secondary thrust of Article I is 
identical to that involved in the typical 'union-signatory clause’ ". 
Despite the absence of a "concessionaire agreement" in the instant 
case, the effect of the demonstrator clauses is much the same--no 
supplier may have his e‘nployees perform demonstrations in the stores 
unless he observes the agreement between Respondents and the stores. 
Accordingly, we find, contrary to the Trial Examiner, that the 
demonstrator clauses are designed, not to protect or to preserve the 
jobs and working conditions of employees in the unit, but to control 
the employment practices of other employers who would do business 
with the Charging Parties, and to aid union members generally. We 
therefore find that the clauses would violate Section 8(e), that Respond- 
ents’ attempts to get Nickel’s and Mead's to agree to them violated 


Section 8(b)(4)(i)(ii)(A), and that Local 1288's insistence on the clauses 
as a condition to agreement violated Section 8(b)(3). 


The Effect of the Unfair Labor Practices Upon Commerce 

The activities of Respondents set forth above have a close, inti- 
mate, and substantial relation to trade, traffic, and commerce among 
the several states and tend to lead to labor disputes burdening and 


obstructing commerce and the free flow thereof. 


The Remedy 
Having found that Respondents have engaged in unfair labor 
practices, we shall order that they cease and desist therefrom and take 
certain affirmative action designed to effectuate the policies of the Act. 


Conclusions of Law 


1, Each of Respondent Unions is a labor organization within the 
meaning of Section 2(5) of the Act. 
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2, Nickel's Pay-Less Stores of Tulare County, Inc., and Mead's 
Market are each employers within the meaning of Section 2(2) of the Act 


and each is engaged in commerce within the meaning of Sections 2(6) and 
(7) and 8(b)(4) of the Act. 
3. By engaging in strikes and picketing with an one of forcing 
or requiring Nickel's and Mead’s to enter into agreements containing 
clauses prohibited by Section 8(e) of the Act, Respondents have engaged 
in unfair labor practices within the meaning of Section 8(b) (4) (i) (ii)(A) of 
the Act. 
4. By conditioning the signing of a collective-bargaining agree- 
ment upon acceptance in such agreement by Nickel's of terms and con- 
ditions prohibited by Section 8(e) of the Act, Respondent ES 1288 has 
engaged in unfair labor practices within the meaning of Section 8(b)(3) of 
the Act. 
5, The aforesaid unfair labor practices are unfair tahoe practices 
affecting commerce within the meaning of Section 2(6) and (7) of the Act. 


ORDER 


Pursuant to Section 10(c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby orders that: 

A. Respondent Retail Clerks International Association, Local 
Union No. 1288, AFL-CIO, its officers, agents, and representatives, 
shall: 

1. Cease anddesist from: 

(a) Inducing or encouraging any individual employed by 

Nickel's Pay-Less Stores of Tulare County, Inc., to engage in a strike 
or refusal in the course of his employment to use, manufacture, process, 
transport, or otherwise handle or work on any goods, articles, materials, 
or commodities, or to perform any services, or threatening, coercing, 
or restraining Nickel's by picketing, or threatening to cause a work 
stoppage, or causing a work stoppage, or otherwise, where in either 
case an object thereof is to force or require Nickel's Pay-Less Stores 
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of Tulare County, Inc., to enterfinto any contract or agreement, express 
or implied, prohibited by Sectidn 8(e) of the Act. 

(b) Refusing to bargain by conditioning execution of a 
collective-bargaining agreement with Nickel's Pay-Less Stores of Tulare 
County, Inc., upon acceptance Hy Nickel's of terms and conditions which 
are unlawful. 

2. Take the following affirmative action which the board finds 
will effectuate the purposes of} e Act: 

(a) Notify Nickel's that it will not insist upon inclusion of the 
demonstrator clauses in any cdllective-targaining agreement. 

(b) Post in conspicous places in its business offices, meet- 
ing halls, and all places wherelnotices to members are customarily 
posted, copies of the notice atthched hereto marked "Appendix an ll/ 
Copies of said notice, to be fumished by the Regional Director for Re- 
gion 20, shall, after being signed by Respondent's authorized representa- 
tive, be posted by Respondent mmediately upon receipt thereof and be 
maintained by it for 60 consec: tive days. Reasonable steps shall be 
taken by Respondent to insure phat such notices are not altered, defaced, 
or covered by any other matevial. 

(c) Sign and mail s¢fficient copies of said notice to the 
aforesaid Regional Director fdr forwarding to Nickel's for information, 
and, if it is willing, for posting by it in all locations where notices to its 
employees are customarily posted. 

(a) Notify the Regignal Director for Region 20, in writing, 


within 10 days of this Order, what steps have been taken to comply 


herewith. 


al In the event that this Order is enforced by a decree of a United 
States Court of Appeals, theré shall be substituted for the words, "a 
Decision and Order", the words "a Decree of the United States Court 
of Appeals, Enforcing an Order". ; 
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B, Respondent Retail Clerks International Association, Local 
Union No. 839, AFL-CIO, its officers, agents, and representatives shall: 
1. Cease and desist from inducing or encouraging any indi- 
vidual employed by Mead's Market to engage in a strike or refusal in 


the course of his employment to use, manufacture, process, transport, 
or otherwise handle or work on any goods, articles, materials, or 
commodities, or to perform any services, or threatening, coercing, or 
restraining Mead's by picketing, or threatening to cause a work stoppage, 
or causing a work stoppage, or otherwise, where in either case an object 
thereof is to force or require Mead's Market to enter into any contract 
or agreement, express or implied, prohibited by Section 8(e) of the Act. 
2. Take the following affirmative action which the Board 
finds will effectuate the purposes of the Act: 

(a) Notify Mead's that it will not insist upon inclusion of 
the demonstrator clauses in any collective-bargaining agreement. 

(b) Post in conspicuous places in its business offices, 
meeting halls, and all places where notices to members are customarily 
posted, copies of the notice attached hereto marked "Appendix B".— 12 
Copies of said notice, to be furnished by the Regional Director for Re- 
gion 20, shall, after being signed by Respondent's authorized representa- 
tive, be posted by Respondent immediately upon receipt thereof, and be 
maintained by it for 60 consecutive days. Reasonable steps shall be 
taken by Respondent to insure that such notices are not altered, defaced, 
or covered by any other material. 

(c) Sign and mail sufficient copies of said notice to the 
aforesaid Regional Director for forwarding to Mead's for information, 
and, if it is willing, for posting by it in all locations where notices to 


its employees are customarily posted. 
| 


12/ In the event that this Order is enforced by a decree of a United 
States Court of Appeals, there shall be substituted for the words, "a 
Decision and Order", the words "a Decree of the United States Court 
of Appeals, Enforcing an Order". 


{d) Notify the Ret ional Director for Region 20, in writing, 
within 10 days from the date ofthis Order, what steps have been taken 


to comply herewith. 


Dated, Washington, D. C.{ April 3, 1967. 


/s/ Frank W. McCulloch, Chairman 
/s/ John H. Fanning, Member 

/s/ Howard Jenkins, Jr., Member 
/s/ Sam Zagoria, Member 


NATIONAL LABOR RELATIONS 
BOARD 


Member Brown dissenting: 
For the reasons stated Wy the Trial Examiner, I would find that 
the clauses in issue were designed to preserve and protect unit stan- 


dards, and hence were outsid: the prohibitions of Section 8(e). I would 


therefore dismiss the complaint in its entirety. 
Dated, Washington, D. C; April 3, 1967. 


/s/ Gerald A. Brown, Member 


NATIONAL LABOR RELATIONS 
BOARD 
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APPENDIX A 


NOTICE 


| 
| 
TO ALL MEMBERS OF RETAIL CLERKS INTERNATIONAL 
LOCAL UNION NO, 1288, (AFL-CIO) 


PURSUANT TO 
A DECISION AND ORDER 
| 
of the National Labor Relations Board, and in order to effectuate the 
policies of the National Labor Relations Act, as amended, we hereby 
notify you that: | 
WE WILL NOT induce or encourage employees of 
NICKEL'S PAY-LESS STORES OF TULARE COUNTY, 
INC., to refuse to perform services in the course of 
their employment or threaten, coerce, or restrain by 
picketing or other means NICKEL'S PAY-LESS STORES 
OF TULARE COUNTY, INC., where an object thereof is 
forcing or requiring NICKEL'S to enter into an agree- 
ment which is prohibited by Section 8(e) of the Act, as 


amended, 


| 
WE WILL NOT refuse to bargain collectively with NICKEL'S 
on behalf of its employees in the appropriate unit by insist- 


ing as a pre-condition to executing a contract that NICKEL'S 
accept, as a provision of such contract, a provision which 
is unlawful. 


RETAIL CLERKS' INTERNATIONAL 
ASSOCIATION, 

LOCAL UNION NO, 1288 (AFL-CIO) 
(Labor Organization) 


By 
(Representative) ' (Title) 
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This notice must remain posted for 60 consecutive days from the 


date of posting, and must not be altered, defaced, or covered by any 


other material. 

Employees may communicate directly with the Board's Regional 
Office, 13050 Federal Building, 450 Golden Gate Ave., Box 36047, San 
Francisco, California, 94102 (Tel. No. 556-3197), if they have any ques- 


tion concerning this notice or compliance with its provisions. 
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APPENDIX B 


NOTICE 


TO ALL MEMBERS OF RETAIL CLERKS INTERNATIONAL 
LOCAL UNION NO, 839, (AFL-CIO) 


PURSUANT TO 
A DECISION AND ORDER 


of the National Labor Relations Board, and in order to effectuate the 

policies of the National Labor Relations Act, as amended, jwe hereby 

notify you that: 
WE WILL NOT induce or encourage employees of MEAD'S 
MARKET to refuse to perform services in the course of 
their employment or threaten, coerce, or restrain by 
picketing or other means MEAD'S MARKET where an 
object thereof is forcing or requiring MEAD's MARKET 
to enter into an agreement which is prohibited by Section 
8(e) of the Act, as amended, 


RETAIL CLERKS' INTERNATIONAL 
ASSOCIATION, 

LOCAL UNION NO. 839 (AFL-CIO) 
(Labor Organization) 


Dated By | 
(Representative) (Title) 


This notice must remain posted for 60 consecutive days from the 
date of posting, and must not be altered, defaced, or covered by any 
other material. 


Employees may communicate directly with the Board's Regional 
Office, 13050 Federal Building, 450 Golden Gate Ave., Box 36047, San 
Francisco, California, 94102 (Tel. No. 556-3197), if they have any ques- 
tions concerning this notice or compliance with its provisions. 
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Section 10(f) of the National Labor Relations Act, 
as amended (61 Stat. 136, 73 Stat. 519, 29 U.S.C. 
160(f)). 


® 
‘ nt 


STATUTE INVOLVED 
‘The relevant portions of the National Labor Rela- 
tions Act, as amended (61 Stat. 136, 73 Stat. 519, 29 
U.S.C. 151 et seq.) are printed in the Appendix, infra. 


: STATEMENT OF POINTS 

1, The Board erred in finding that demonstrators 
at the Employers’ stores never engaged in regular 
cleik’s work. 

2. The Board erred in finding that demonstrators 
should not properly be includable in a unit of store 
employees. 

3. The Board erred in finding that the clauses in 
question do not serve to limit work performed to 
employees in the store. 

4. The Board erred in finding that the clauses in 
question do not seek to retain or secure work for unit 
employees. 

5. The Board erred in finding that the clauses 
control employment practices of other employers. 

6. The Board erred in failing to find that demon- 
stration work is fairly claimable by unit employees 
and that the regulation thereof is not prohibited by 
Section 8(e). 
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7. The Board erred in failing to find that the con- 
tract clauses had as their object and motive the 
preservation of unit work and constituted lawful 
prohibition against the subcontracting of demonstra- 
tion work. 


8. The Board erred in concluding that such cases 
as Meat and Highway Drivers, Dockmen, etc. v. 
App. D.C. .-, 335 F.2d 709 and S. & E. 
McCormick, 159 NLRB No. 1, were not dispositive 
of the instant case. 


9. The Board erred in concluding that petitioners 
violated Section 8(e) and 8(b) (4) (i) (ii) (A) of the 
Act and that Local 1288 violated Section 8(b)(3) of 
the Act, and in making any remedial order whatever, 


except dismissal of the complaint. 


———_ 


STATEMENT OF THE CASE 
A. PRELIMINARY STATEMENT. 

Retail Clerks International Association, Local Union 
No. 1288, AFL-CIO (hereinafter sometimes referred 
to as Local 1288), one of the petitioners herein, and 
Nickel’s Pay-Less Stores of Tulare County, Inc. 
(hereinafter sometimes referred to as Nickel), have, 
for at least fifteen years prior to the filing of the 
underlying charges herein, been parties to collec- 
tive bargaining agreements. Such agreements were 
negotiated with Food Industries Labor Service, Inc., 
a multi-employer bargaining group which represented 
a large number of employers throughout Northern 
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California (JA 134-135), and which had represented 
Nickel’s in negotiations prior to 1964 at which time 
Nickel’s withdrew from the multi-employer group to 
bargain directly with the local. 


The other charging parties in the case below, James 
Mead and Roger Mead, co-partners engaged in oper- 
ating a retail grocery market in Monterey, California, 
had not previously entered into a contract with Retail 
Clerks Union, Local No. 839 (hereinafter sometimes 
referred to as Local 839), but had, rather, commenced 
collective bargaining after the Board issued an order 
finding that Mead’s had engaged in certain unfair 
labor practices and directed that it bargain with Local 
839 as the exclusive representative of all employees 
at the Mead’s store excluding meat department em- 
ployees, guards, and supervisors as defined in the Act 
(James A. Mead and Roger Mead, co-partners d/b/a 
Mead’s Market, 148 NLRB 383). 


In the negotiations which were entered into for a 
contract commencing in 1964, Local 1288 and Local 
839 were unable to reach agreement with the em- 
ployers on the issues of wages, fringe benefits and 
the so-called demonstrator clauses. It is these latter 
clauses, proposed by the Unions, which were the sub- 
ject of the underlying charges herein. Such clauses 
read, in applicable part, as follows: 

“1(a) The Union is hereby recognized as the 
sole collective bargaining agency for an appro- 
priate unit consisting of all employees working 
for the Employer within the jurisdiction of the 
Union... 
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1(b) All work and services, not defined as su- 
pervisory under Section 2 (11) NLRA connected 
with or incidental to the handling or selling of 
all merchandise offered for sale to the public in 
the Employer’s retail stores, including the dem- 
onstration of such products, shall be performed 
only by employees within the appropriate unit 
as defined in this Agreement... 

8(£) Demonstrators. All work connected with 
or incidental to the demonstration of merchandise 
offered for sale in the Employer’s retail store 
(except merchandise referred to in Section 1(b) 
hereof as being excluded from this agreement) 
shall be covered by this agreement, and all such 
work shall be performed only by members of 
the appropriate unit as defined in Section 1(a) 
hereof. No demonstrator shall perform such work 
in the Employer’s retail store unless said demon- 
strator is on the payroll of the Employer, party 
hereto, or a licensee of said Employer, and unless 
the Employer at all times holds and exercises full 
control of the terms and conditions of employ- 
ment of any such demonstrators while such work 
is being performed in the Employers’ retail store. 
Demonstrators shall be covered by all the terms 
of this agreement. All employees classified as 
demonstrators on April 1, 1964, shall be paid on 
the basis of the regular clerk’s rate of pay.” 
(JA 142-143). 


A demonstration, in its simplest form, is defined as 
the offer of a free sample of the product to a customer 
(JA 135). Along with advertisements, reduced. prices 
and special displays, the demonstration in all its as- 
pects is an attempt to attract the attention of cus- 
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tomers to a product with the hope of engendering 
either an initial demand for the product or creating 
a continuing or additional demand for a product, with 
the end result of stimulating business and fostering 
increased traffic in the grocery store itself (JA 136). 


As petitioners will demonstrate, infra, the demon- 
stration of products was work which initially and 
historically had been performed by a retail clerk, and, 
accordingly, the respective local unions felt. obligated 
to protect themselves from the loss of such work by 
means of the above described clauses and had, in 
fact, negotiated a new master agreement covering the 
Northern California grocery industry which contained 
the aforesaid demonstrator clauses (JA 135). 


Following the failure to reach agreement with 
Nickel’s and Mead’s, on many issues other than the 
demonstrator clause, the local unions engaged in 
picketing and after several months of picketing, the 
Employers filed the subject charges alleging, respec- 
tively, that respondent Local 1288 violated Section 
8(b) (4) (i) Gi) (A) and 8(b) (3) of the Act and that 
Local 839 violated Section 8(b) (4) (i) (ii) (A) of the 
Act. At the hearing thereafter conducted, petitioners 
herein stipulated that one of the objects of that 
picketing was to secure in any collective bargaining 
agreement reached with the Employers the enactment 
of the said demonstrator clauses (JA 15; 63). 


The Trial Examiner relying upon this Court’s deci- 
sion in Meat and Highway Drivers, Dockmen, etc. v. 
NLBB, ..- App-D.C. .-, 385 F.2d 709, found as a 
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fact that the work of the demonstrator and the food 
clerk ‘‘must be regarded as bearing a close functional 
relationship” one to the other (JA 142), that “dem- 
onstrators’ jobs are not only fairly claimable func- 
tionally, but historically we find the locals claiming 
the jobs to be subject to contract standards, and both 
the suppliers and the store owners acquiescing in the 
claim to the extent of using the locals as a source of 
supply and paying demonstrators the contract clerks’ 
scale” (JA 152, 155); that the demonstrator clauses 
were “primarily designed for the lawful objective 
of unit preservation” (JA 155); and, accordingly, 
concluded that ‘‘the nature of the work, the character 
of the clauses, and the historical development con- 
sidered together signify that the demonstrator clauses 
may properly be regarded as aimed at preserving 
unit work” (JA 157). Therefore, the Trial Examiner 
recommended that the complaint be dismissed in its 
entirety. 

Thereafter the General Counsel and the Charging 
Parties filed exceptions to the decision. The Board, 
in its reversal of the Trial Examiner while tacitly 
admitting that the provisions seemed to validly limit 
demonstrator’s work to employees of the grocery store, 
nevertheless, objected to the fact that such clause 
could allow demonstrators to be paid by licensees of 
the employers (JA 166). 


In stating its objection, the Board entirely disre- 
garded the fact that Section 8(f) of the collective 
bargaining agreement is specific, mandatory and con- 
junctive in requiring of the contracting grocery em- 
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-yléyer that if he elects to have a demonstrator carried 
on the payroll of his licensee, the grocery employer 
must, nevertheless, continue to hold and exercise full 
control of the terms and conditions of employment 
of any such demonstrators while such work is being 
conducted in the store. 


Despite the fact, as the Trial Examiner observed, 
that “precise unit placement [of demonstrators] is 
not an issue which has been litigated or even raised 
by the pleadings” (JA 157), the Board proceeded to 
make such a determination, finding that neither of the 
charging party Employers in this case had retained 
the required control of terms and conditions of em- 
ployment of demonstrators when they utilized dem- 
onstrators on the payroll of licensees to conduct 
demonstrations at their stores and thereby, the Board 
concluded, petitioners submit erroneously, that the 
subject clauses still permit demonstrators to remain 
on the supplizr’s payroll and subject to their control. 
This, the Board held, distinguished the instant case 
from the clauses found legal by the Board in S. & E. 
McCormick, Inc., 159 NLRB No. 1. Accordingly, the 
Board found, despite the fact that the clauses are only 
aimed at and affect the primary employer’s relation- 
ship with the union, that the effect of the clause 
would be to subject secondary employers to the terms 
of contracts to which they were not parties (JA 167) 
and concluded that the local unions had engaged in 
the unfair labor practices charged. It is from that 
decision and order that petitioners seek the instant 
“review. 
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B. THE DEVELOPMENT OF DEMONSTRATION WORK IN 
RETAIL FOOD MARKETS IN NORTHERN CALIFORNIA. 


In order to adequately perceive the interrelation- 
ship between clerk’s work and the conduct of dem- 
onstrations, it is essential to review the historical 
development of demonstration work as a part of the 
retail grocery operation. 


Pre-1937. 

Initially, even before the advent of general union 
contractual coverage in the food industry in Northern 
California in 1937, it was one of the duties of the 
retail clerk in a self-service grocery store to engage 
in suggestive selling, promotions and demonstrating 
products. This was usually accomplished by creating 
special displays or stacks of the product for which 


the market operator would receive a price discount 
or a display allowance from the supplier (TR. 442), 
or by placing a display at or near the checkstand and 
requiring the checkers to introduce or interest a cus- 
tomer in the particular product being demonstrated 
by the display (TR. 438-489; 734; 755; 808-809). 


The testimony of Claude Jinkerson, a former gro- 
cery clerk, grocery store owner and manager and now 
Secretary of Retail Clerks Union, Local 648, San 
Francisco, California, and President of the California 
State Council of Clerks, illustrates the scope of the 
clerk’s work in the demonstration area during this 
period of time (TR. 438-439). 


The evidence further reflects that the usual situa- 
tion at that time was that the clerk carried on the 
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demonstrator work as an adjunct to his other duties 
of stocking merchandise, displaying merchandise, cre- 
ating special promotions and promotional material, 
as well as checking out merchandise (TR. 435-438; 
760). However, it is significant that even then, if 
the volume of business in the store or the demand 
for the product that was created by the demonstra- 
tion warranted it, the clerk who was engaged in 
demonstrating the merchandise would stand by the 
display of same for the entire day (TR. 528; 760). 
During this period, no persons other than the clerks 
themselves performed such demonstrations (TR. 735). 


In view of the apparent emphasis placed by the 
Board in this case, on the alleged fact that present- 
day demonstrators are paid their wages by the sup- 
plier, it is interesting to trace the development of 
compensation for demonstrations. In the beginning 
there were various methods of reimbursing the grocer 
for his cost of “‘pushing” particular products. These 
included advertising allowances, display allowances 
and ‘‘sometimes helping with the payroll” of particu- 
lar clerks doing demonstration work (TR. 441). The 
practice was for suppliers of particular products to 
approach the grocery employer with the request that 
a clerk employed in the store be assigned for a full 
day or days to demonstrate the supplier’s product in 
the store in return for which the supplier would re- 
imburse the employer for the expense of putting on 
the demonstration and offer an additional inducement 
to the employer by means of free case merchandise or 
other means (TR. 734-735). This was later changed 
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from a blanket sum of money paid by the supplier 
to the grocery employer to actual reimbursement for 
the exact salary of the employer’s employee, i.e. the 
retail clerk, who was being utilized to perform the 
demonstration (TR. 441, 736). 


World War II and Post-War Period. 

During World War II, due to the shortage of man- 
power in the grocery industry, it was necessary for 
the market operator to obtain help in some eases out- 
side of his regular payroll—evidently the practice 
which we now refer to as moonlighting. Although 
there are some earlier recorded incidents of persons 
other than the clerks in the store performing demon- 
strations in the store immediately preceding the War, 
it is apparent that due to the exigencies of the world 
conflict, any measurable degree of such a practice 
came into being only during the post-war period. 

Depending upon the particular area of Northern 
California involved, it is apparent that in the late 
1940’s or early 1950’s, while clerks were still being 
utilized by some of the food industry employers, the 
food employers began to assume the function of se- 
lecting persons outside their regular staff who came 
to be known as demonstrators, to conduct the demon- 
strations. 


Apparently due to fear of legal complications, the 
former practice of blanket payments and discounts to 
the grocer was discontinued about this time and the 
suppliers began to reimburse the grocer for the exact 
amount of the wages of the demonstrator hired by the 
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grocer; and, in some cases, the supplier paid the 
wages directly to the demonstrator. This method of 
adding to his regular staff was popular with the gro- 
cery employer since it allowed him to continue to hold 
demonstations on a full time basis within reducing 
his effective work force on Fridays and Saturdays, 
normally the busiest times for customer traffic in the 
store (TR. 464; 736, 737). 


The Retail Clerks Union acquiesced in this method 
of handling the demonstrator situation since the food 
industry employers immediately and uniformly recog- 
nized that the demonstrators were performing what 
had been traditionally clerk’s work and, thereby, that 
they were automatically covered under the food indus- 
try agreements of the respective Retail Clerks Unions. 
Consequently, from the very beginning of the practice 
the demonstrators were afforded the terms and con- 
ditions of those agreements (TR. 447-449; 704; 737; 
772; 812; 833). Moreover, the Retail Clerks have al- 
ways insisted upon holding the grocery employer re- 
sponsible for the terms and conditions of employment 
of the demonstrators for the basic reason that these 
people were doing the same work as clerks, because as 
Mr. Jinkerson put it, ““We were giving them (the gro- 
cery employer) permission to use an outsider to do the 
same work that our people were doing” (TR. 465). 
Such a point of view has always been readily accepted 
by the grocery employers themselves (TR. 721). 


Necessarily, as a result of the above, no other union 
has subsequently represented or sought to represent 
the demonstrators and the demonstrators have been 
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continuously members of the Retail Clerks Unions 
(TR. 450). Indeed, at all times, the Retail Clerks 
Union, as the source of supply of demonstrators, has 
been and now is available to both the supplier 
(licensee) and the market operator to dispatch appli- 
cants for demonstrator positions to the market, with 
the only requirement being that the request to hold 
the demonstration and the conditions under which the 
demonstrator is to work have been cleared with the 
particular food employer involved (TR. 455-456; 730; 
758; 772-774; 812; 824). 


The Present Situation. 

At present, the demonstrator pattern is basically 
the same as that outlined under the post-war resume, 
except that the demonstrator is performing more of 
clerk’s work than merely handling the product demon- 
stration aspect of that work. Thus, the demonstrators 
consistently and without contravention testified that 
they regularly stock displays (TR. 292-293), price 
mark merchandise (TR. 500), assist in cleaning up 
the store (TR. 832-833), inventory stock (TR. 831), 
and make sales and change as a checker would (TR. 
553; 658) and even box or bag groceries (TR. 600; 
663). In other words, holding a demonstration is the 
same as having an extra clerk in the store on those 
days on which a demonstration is being held. Indeed, 
when they can be spared the grocery clerks in the 
store still do the demonstrating, so as to avoid the 
hiring of an extra clerk (TR. 705). 


One aspect of demonstrations has not varied, and 
that is the amount of supervision and control that the 
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ox employer or his store manager asserts in the 
denionstrator arrangements. All requests from a sup- 
plier to hold a demonstration are cleared or rejected 
by the food employer (TR. 102; 113; 284-285; 554), 
since he obviously has full control over how much em- 
phasis he desires to place on selling a particular 
product, whether it be by building a special display 
of the product or holding a demonstration thereof 
(TR. 442). After the request has been acted upon, a 
detailed and integrated campaign is embarked upon 
by voth the employer and the supplier. The exact 
steps undertaken in this connection will be examined 
specifically infra. 


On the day of the demonstration itself, all the wit- 
nesses are agreed that the employer or his manager 


exercises or have authority to exercise full control 
over the demonstrating employees’ work and conduct 
in the store (TR. 96; 197; 272; 289; 398; 452; 557-558; 
725). This control extends from assignment of times 
for breaks or lunch hours (TR. 557; 567) to actually 
terminating the demonstration if it is deemed neces- 
sary (JA 59; TR. 289; 726). This control is obviously 
necessary since demonstrations form part of the 
“image” of the entire store to customers. 


Given the nature of the work involved and the fact 
of store control over the demonstrations, the Retail 
Clerks Unions have always looked to the food em- 
ployer for their contractual relationships and at no 
time have the Unions executed a contract with any 
supplier covering the subject of demonstrations nor 
have the Unions ever made any such demand (TR. 
457; 464-465). 
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However, in order to avoid any incipient problems 
and to make clear the responsibility of the food in- 
dustry employer as to the conditions being afforded 
demonstrators and his obligation to observe the con- 
tractual protection of clerk’s work as it relates to the 
conduct of demonstrations (TR. 460-464) a committee 
appointed by the Northern California Retail Food 
Clerks Unions in 1964 proposed to the food industry 
employers the clauses which are the subject of the 
instant dispute. 

Also by this revision it was provided, for the same 
basic reasons already discussed, that a demonstrator, 
as part of the recognized collective bargaining unit, 
must either be on the payroll of the grocery employer 
or of a licensee of said employer. It is clear from the 
testimony of all witnesses with knowledge of the 
negotiation of this clause that it was considered a dis- 
tinction for convenience without any real or substan- 
tive difference as it affects the status of demonstrators 
as, in reality, employees of the grocery employer while 
engaged in demonstrating in the retail store. As Mr. 
Houston stated, “‘it is just a convenient way to handle 
it.” (TR. 723). In the case of Purity Stores, repre- 
sented by Mr. Houston, the Kelly Girl agency is the 
‘lieensee” referred to in the contract, but it is clear 
from his testimony that he considers the demonstra- 
tors on the payroll of Kelly Girl to be, in fact, em- 
ployees of and under the control of Purity Stores 
(TR. 704-705). 


Pug Kilpatric, the Employer spokesman in practi- 
cally all of the 1964 negotiations leading to the clause 
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cally all of the 1964 negotiations leading to the clause 
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in question, made it clear that either the supplier 
whtn using demonstrators in the retail grocery stores 
or an agency such as Kelly Girl was the “‘licensee” 
referred to in the clause. In other words, despite the 
mechanics of payroll, the demonstrator works in the 
stofe only by permission of the grocery employer 
granted to his “licensee,” the supplier or agency, and 
0! under the conditions established and controlled 
by}the grocery employer. These conditions were and 
arg the terms of the Retail Clerks Union contracts 
(J#& 116-117; TR. 740). 


With the exception of the two employers involved 
in ;the instant litigation, this amendment was readily 
acéepted in all the food industry agreements nego- 
tiated by the Unions herein (JA 135). 

9 


{ 
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SUMMARY OF ARGUMENT 

Petitioners contend that for over forty years, retail 
clerks have been performing demonstration work in 
rejail grocery stores and that the demonstration or 
dispensing of a free sample to customers is merely 
pért of an integrated selling campaign of which the 
retail clerk is an integral part. Petitioners, as rep- 
rdsentatives of those clerks, submit that they have an 
historical right and duty to protect and preserve 

sich work for the unit employees. 
hile the method of performing the demonstration 
y have changed in some instances from utilizing a 
clerk full time to demonstrate a product to bringing 
in another person outside the regular work force to 
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conduct the demonstration, petitioners contend that 
such development does not serve to change the basis 
of their legal right to the quantum of work itself. 


Petitioners submitted proposals during the course 
of previous negotiations with the grocery employers 
to insure that the grocery operator was aware of his 
responsibility not to contract out unit work insofar 
as demonstrations were concerned. The grocery em- 
ployers, for payroll and tax accounting purposes, 
sought to use licensees, but agreed to guarantee that 
they, and not the licensee would be the responsible 
party to insure that demonstrators would be afforded 
the terms and conditions of employment by retaining 
control over such employment. Petitioners agreed. 


However, the Board adopted a narrow view of the 


historical development of demonstrations and re- 
stricted its consideration to the practices of the instant 
charging party employers, a rationale which peti- 
tioners contend has been repeatedly repudiated by 
this Court (see e.g. Meat and Highway Drivers, Dock- 
men, etc. v. NLBB, App.D.C. —--, 335 F.2d 709, 
716). 

Despite the absence of any demonstrable unlawful 
motive or objective on the part of petitioners, the 
Board held this form of the demonstrator clause to 
have an unlawful secondary effect. Such holding is 
made on a record totally devoid of any showing that 
the disputed clause caused any cessation of business 
relationship with any employer whatever. 

Petitioners contend that the Board should have con- 
sidered the question of whether demonstration work 
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isdue on unit placement of employees’ rationale. 


si fairly claimable work instead of disposing of the 
1S) 


Since the action of petitioners in proposing the dis- 
puted clause was a lawful and mandatory subject of 
bargaining aimed at preservation of fairly claimable 
wérk, petitioners engaging in concerted activity 
against the primary employer cannot constitute a re- 
aS to bargain in good faith or unlawful secondary 
SSE 


ARGUMENT 
A. WHERE THE UNION’S MOTIVE IN NEGOTIATIONS WAS 
+TO PROTECT AND PRESERVE WORK WHICH UNIT EM- 

‘ PLOYEES HAD HISTORICALLY PERFORMED AND HAD A 

LEGITIMATE RIGHT TO CLAIM, THERE IS NO VIOLATION 
OF SECTION 8(e). 

The law is now developed to a point where it must 
be accepted by all concerned that a clause which is 
motivated solely by a union’s desire to protect the 
jobs of its members in the bargaining unit has neither 
the purpose nor the effect of applying discriminatory 
secondary pressure upon outside “unfair” employers 
and thereby is not embraced within the scope of Sec- 
tion 8(e). See National Woodwork Manufacturers 
Association v. NLRB, US. ..-, 87 S. Ct. 1250 
(1967). 

To paraphrase the National Woodwork Manu- 
facturers Association case, supra, “The determination 
whether the work reservation clause of [Section 8(£) 
of the Local 839 and Local 1288] agreement and its 
enforcement violated Section 8(e) and Section 8(b) 
(4)(B) cannot be made without an inquiry into 
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whether, under all the surrounding circumstances, the 
Union’s objective was preservation of work for unit 
employees or whether the agreements and boycott 
were tactically calculated to satisfy Union objectives 
elsewhere.” (id. at 1268; emphasis added). 


The Board in the instant case appears to contend 
that where the particular primary employer does not 
assume his obligation to retain and exercise control 
over the work being performed in his store by persons 
carried on the payroll of his licensee, then irrespective 
of any contract requirements to the contrary in his 
agreement with the contracting union, the effect would 
be to subject those licensees to all of the terms of the 
contract to which they were not parties (JA 166). It 
was on this basis that the Board concluded that the 


clause was not designed to aid unit employees, but to 
assist union members in general (JA 167). Such a 
conclusion, petitioners submit, is not only without 
foundation in fact in this record, but also fails to 
make the initial determination which the law requires 
to be made as to the motive and object of the local 
unions’ attempted negotiation of the disputed clause. 


Lf the Board had discharged this obligation to make 
an inquiry into the circumstances surrounding the 
promulgation of Section 8(£) of the agreement, as the 
detailed Statement of Facts, exhaustively shows, it 
could have come to no other conclusion but that every 
contemporaneous action of the local unions involved 
herein in attempting to negotiate and in securing from 
its contracting employers the clauses in question, was 
motivated and directed solely by an interest in the 
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preservation of work which unit employees had his- 
torically performed and had the legitimate right to 
claim; the purpose is entirely alien to any prohibited 
objective of Section 8(e) (see, e.g. National Wood- 
work Mfgrs. Assn. v. NLRB, supra, at 1268, 1269 ; 
Houston Insulation Contractors v. NLRB, 


dustrial Union of Marine, etc., 344 F. 2d 107 (C.A. 2, 
1965) ; NLRB v. Joint Council of Teamsters No. 38, 
338 F. 2d 23 (C.A. 9, 1964). 


Given a lawful object on the part of petitioners in 
its bargaining with the grocery operators, should have 
ended further inquiry in this case, since the National 
Woodwork case, supra, makes it clear beyond doubt 
that Section 8(e) cannot be read as a flat prohibition 
against subcontracting or against other restrictive 
clauses which might have as an incident thereto a 
cessation in business relationship or which might 
otherwise affect the relationship between a primary 
and a secondary employer. 


Aside from the consideration of the work preserva- 
tion claim and the historical basis thereof which has 
already been detailed, petitioners’ motive and object is 
made manifestly clear by the complete absence in this 
record of any demonstrable countervailing objective. 
Thus, the record reflects that the demonstrators are, 
ané always have been, members of the respective Re- 
tail Clerks Unions (JA 140-141). There is no ques- 
tion raised of competing with any other union. Nor 
is there any evidence whatever which would establish 
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that there is or has been a dispute at any time be- 
tween the Clerks Unions and the suppliers who utilize 
demonstrators. Accordingly, there is no basis in the 
evidence to support a finding that the clause involved 
is aimed at the Unions’ differences with another or 
secondary employer (Cf. NLRB v. General Council of 
Teamsters No. 38, 338 F.2d 23, 28 (C.A. 9, 1964)). 
Suppliers are not required to recognize the Union, 
to sign or even to abide by the collective bargaining 
agreement which the Union has with the primary em- 
ployer with whom the sole obligation to adhere to the 
agreement rests. It is the signatory grocery employer 
who is responsible for seeing that persons performing 
demonstration work in the store, whether they be full 
time clerks or otherwise, are afforded the contract 
terms. 


Finally, but perhaps most significantly, the Unions’ 
total lack of any prohibited objective is made evident 
when one considers that the proposal to add the words 
‘or licensees” which the Board objects to, was not 
a proposal initiated by the Unions, but rather was a 
proposal from the employers in a desire to relieve 
themselves of accounting problems. Thus, Pug Kil- 
patric, the Executive Secretary of the Food Industry 
Labor Service, Nickel’s former bargaining representa- 
tive, testified, “We agreed that if the unions would 
add the words ‘or licensee’ that we would still be the 
responsible party to see that the people got all of the 
benefits under the contract.” (JA 117). 


The Unions merely acquiesced in the Employers’ 
proposal, but by the instant action, the Board would 
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have this Court believe that the Union acceptance of 
such an employer proposal transform the objective 
and converts, in some as yet inexplicable way, the 
Unions’ motive in seeking these protective provisions. 
Such a position, petitioners submit, is the purest 
elevation of form over substance, without foundation 
in fact. If the Unions had maintained their positions 
and refused to acquiesce in the “or licensee” amend- 
ment proposed by the Employers for the latter’s own 
bookkeeping benefit, presumably the Board would 
have found the clauses legal on the same ground upon 
which it validated substantially similar clauses in the 
ease of S. & E. McCormick, 159 NLRB No. 1. Given 
proper consideration of the evidence, the results 
should not have differed in the instant matter. 


_ DEMONSTRATORS MAY PROPERLY BE CONSIDERED EM- 
PLOYEES OF THE PRIMARY EMPLOYER HEREIN AND ARE 
APPROPRIATELY INCLUDED IN THE BARGAINING UNIT 
AND AS SUBJECTS OF WORK PROTECTION CLAUSES. 

While petitioners submit that the case may be dis- 
posed of on the grounds enunciated above, petitioners 
will nevertheless proceed to explore and refute other 
conceivable grounds which may be raised by the 
Board’s decision. 


Throughout its decision, the Board, while recog- 
nizing that the grocery industry in Northern Cali- 
fornia is a highly organized one with a uniform 
industry agreement, nevertheless, persists in pro- 
pounding the claim that the legality of the clauses 
must be viewed apart from the industry background 
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and isolates same in the Nickel’s and Mead’s oper- 
ations. 


Even if we assume arguendo and contrary to the 
record that these employers are somehow unique from 
the thousands of other food employers in Northern 
California in the conduct of demonstrations, neverthe- 
less, there is no ease cited to petitioners which would 
make the test of lawful activity dependent upon such 
a narrow base. Indeed, one of the most recent illus- 
trative cases indicating a contrary intent is that of 
Lewis v. NERB, 350 F.2d 801, 802. 


The test, as enunicated by this Court is not re- 
stricted to an individual operator in a vacuum and 
apart from historical considerations which lend weight 
to respondents’ claim that this clause is, indeed, ‘“‘ger- 


mane to the economic integrity of the principal work 
unit” and ‘“‘sought to preserve the work and standards 
the union has bargained for.” Nickel’s itself, one of 
the charging parties before the Board, was part of the 
very industry bargaining unit with whom this sub- 
ject was discussed and which entered into the 1961- 
1964. agreement which specifically codifies the under- 
standings relative to demonstrators (JA 134). Since 
Nickel’s was part of the multi-employer food indus- 
try negotiating group, it is difficult if not impossible 
to perceive how the Board can even advance the argu- 
ment that this historical practice and coverage must 
be disregarded merely because Nickel’s in the past 
may have technically violated its contract and, in the 
latest negotiations, has now withdrawn from multi- 
employer bargaining. Nickel’s exit therefrom at this 
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time cannot serve to change the historical basis of the 
clerk’s claim. 


Moreover, such contentions deliberately disregard 
the evidence in the record as it specifically relates to 
the conduct of demonstrations at Nickel’s and Mead’s. 
Thus, the credible testimony of the demonstrators, 
themselves, who have worked at the charging parties’ 
establishments is uniform in affirmatively establishing 
that there is no difference in practice engaged in by 
either Nickel’s or Mead’s in regard to the demonstra- 
tion of merchandise and the demonstrator’s duties or 
work in those stores, from that of any other food in- 
dustry employer in Northern California (see e.g. TR. 
593-594; 837-838 ; 847). 

Indeed, each of the demonstrators presented as wit- 
nesses testified that there is no substantial difference 
in the nature of their duties whether they be per- 
formed at a large chain store establishment or at a 
so-called “mom and pop” store except that in the 
latter instance more clerk’s work is required of the 
demonstrator than just standing by the product dis- 
play and attempting to introduce customers to the 
product (see eg. TR. 594). In summary, there is 
nothing unique about Nickel’s or Mead’s demonstra- 
tions. Accordingly, in assessing the legality of peti- 
tioners’ conduct, petitioners submit that the relevant 
consideration is the problem facing the Clerks Union 
in the food industry as a whole, namely, to make 
clear the responsibility of the food industry employer 
as to the conditions being afforded demonstrators and 
his obligation to observe the contractual protection of 
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clerk’s work as it relates to the conduct of demonstra- 
tions. 


Apparently under the Board’s view of this case, the 
Union is not able to protect itself with an individual 
employer in advance of any incipient problems, if 
those problems have not developed already in the 
store at the time of the bargaining negotiations. The 
Board has, itself, rejected this same theory in the 
case of S. & E. McCormick, Inc., 159 NLRB No. 1, 
stating as follows: 

“Obviously, any agreement prohibiting or re- 
stricting the subcontracting of unit work has an 
impact on business relationships, actual or po- 
tential, and often requires a total cessation of 
existing business relationships. Yet we have long 
held that agreements banning or curbing this sub- 
contracting of the unit work are not unlawful for 
that reason alone. If the clauses are otherwise 
lawful, the mere fact that, as an incident thereto, 
a cessation in business relationship’ may flow 
from their operation is not alone enough to estab- 
lish an unlawful secondary object within the in- 
tent of Section 8(e). To conclude otherwise, . 
would mean that unions would be limited to ne- 
gotiating clauses prohibiting or restricting sub- 
contracting to those situations where the employer 
is not engaging in any subcontracting at the time 
of the making of the contract. Under that view, 
once work had been subcontracted it could never 
be considered to be unit work because it would 
disrupt a business relationship to require the em- 
ployer to cease doing business with a subcontrac- 
tor. We have been cautioned against such a result 
by the judicial admonition that the ‘cease doing 
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business’ language in section 8(e) cannot be read 
literally.” 

Petitioners submit that there should have been no 
departure from the principles enunciated in Mc 
Cormick when examining the instant case, especially, 
where, as here, the work involved is so interrelated 
that one has a direct impact on the other and thereby 
cannot be disposed of by adopting a narrow definition 
of employee status as the Board has done in its deci- 
sion herein. 


By all of the traditional and precedental tests dem- 
onstrators are clearly employees of the food market 
operator within the meaning of Section 2(3) of the 
Act when performing their work in the retail market. 
It has long been firmly held by the Board and the 


Courts that the term “‘employee” as used in the Act 
must be given a broad and comprehensive meaning, 
and that it should be construed in the light of the end 
to be obtained. NLRB v. ‘Armour and Co. (C.A. 10, 
1945) 154 F.2d 570; Phelps Dodge Corp. v. NLRB 
(1941) 313 U.S. 177. 


The true test of employment status within the 
meaning of the Act has always been the right to exer- 
cise control and direction of the activities of the per- 
sons performing the work in question. NDRB v. 
Northwestern Publishing Co. (C.A. 7, 1965) 343 F. 
24 521; NLEB v. Phoenix. Mutual Life Ins. Co. (C.A. 
7, 1948) 167 F. 2d 983; United Insurance Company of 
America v. NLRB (C.A. 7, 1962), 304 F. 2d 86; 
NLRB v. Lindsay Newspapers, Inc. (C.A. 5, 1963), 
315 F. 2d 709. This record, as already noted, is replete 
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with evidence of this type of control and direction 
which is, in fact, exercised by the market operator 
over the activities of the demonstrator. Moreover, the 
contract clauses, readily accepted by practically all 
employers in Northern California, save these charging 
parties, specifically grant to and require of the market 
operator this direction and control. 


In truth demonstrators are not employees of the 
supplier but are instead closely kindred to other store 
employees. The contract recognizes demonstrators as 
employees of the market operator or the primary em- 
ployer. Demonstrators spend all of their working time 
on the premises of the store working alongside other 
store employees, and are engaged in promoting the 
sale of the market operator’s products. Pursuant to 
provisions of the contract the market operator exer- 
cises or has authority to exercise full control over the 
employees’ wages, hours, working conditions and con- 
duet and is responsible for compliance with provisions 
of the contract. Demonstrators receive the rate of 
pay fixed in the contract. Consequently demonstrators 
occupy a position substantially identical with the 
other employees in the market. 

The role which the supplier plays in setting up the 
demonstration, sometimes selecting the demonstrator 
(although through the Union hiring service) and 
making the actual payment of wages is a function 
which the market operator has delegated or permitted 
the supplier to assume, for the market operator’s 
convenience and as its licensee. Of course all arrange- 
ments for a demonstrator must be approved by the 
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majket operator. The Union hiring office, as the source 
of demonstrators, is open to both supplier and market 
optrator and is in fact a service rendered to the 
market operator. 


The emphasis given by the Board to the source of 
payment of wages to some demonstrators is misplaced. 
The Board and the Courts have never held that this 
faetor is controlling in determining employee status 
urfler the Act, nor that inclusion on the employer’s 
payroll is necessary to etablishment of an employer- 

ployee relationship. Citizen News Co. (1951) 97 
NLRB 478; NLRB v. Atkins Co. (C.A. 7, 1945), 147 
F. 2d 730. Moreover, the Board has held that em- 
ployees of an agency, under circumstances similar to 
these here, may be found to be employees of the prin- 
cipal. New England Telephone and Telegraph Co. 
(1950), 90 NLRB 639. Finally the mere fact that 
employment is irregular or intermittent does not in 
such circumstances as these affect the employment 
status. Flexco Products Corp. (1950), 88 NLRB 1163; 
G,. L. Palmer Packing Co. (1947), 74 NLRB 884. 


This record demonstrates the following: inter- 
chancesbiltty of employee’s duties during a demon- 
stration, such as both clerks and demonstrators 
ehgaging in building and replenishing special dis- 
plays, price marking and suggestive selling; that the 
suppliers are allowed to participate in the food em- 
ployer’s advertising campaign, for which the latter is 
reimbursed by the advertising allowance or reduced. 
ihvoice price; that the food employer, in return for 
; increased order of merchandise in anticipation of 
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the demonstration, is guaranteed a return on the un- 
used quantities; and, finally, that the food employer 
or his representative is afforded full supervision and 
control over the actions of the demonstrator in the 
store. Respondents submit that these facts not only 
establish that demonstrators are employees of the food 
employer, but also that the food employer and the 
supplier constitute, at the very least, jomt venturers 
in the demonstration, albeit that the venture lasts 
only one or two days at a time. Many of these same 
factors were present in the case of Overton Markets, 
Inc., 142 NLRB No. 71, where the Board found a 
joint employer relationship to exist. 


Actually, it is not necessary to go this far to sup- 
port the proposition that demonstrators are properly 
integrated in the primary bargaining unit. The con- 
tract provision making the supplier or a demonstrator 
agency the licensee’ of the retail food employer is 
plainly proper and lawful. The market operator 
manifestly controls his own premises and he may 
grant or deny permission to enter upon those premises 
for any or no reason and under any conditions de- 
termined solely by him. This the market operator has 
done as to the supplier and as to persons sent there 
by the supplier. Merely because the contract permits 

1The legal concept of licensee is, of course, well known to the 
law. In its simplest form a licensee is a person who by permission 
or authority is granted the right to enter the premises or property 
of another. Texas O & E Ry. Co. v. McCarroll, 195 P. 139, 141; 
Kinsman v. Harton & Co., 251 P. 563, 564. A licensee, however, 
does not necessarily stand in any contractual relation with the 
owner and is permitted to go on the premises for his own interest 


or convenience. Patten v. Bartlett, 89 A. 375, 376; Retree v. 
Davison-Paxon-Stokes Co., 118 S.E. 697, 698. 


‘ 
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a licensee to directly pay the demonstrator does not 
alter the fact that the food employer has made the 
rionstrator his employee while performing services 
if the store. As the trial examiner, we submit, cor- 
rectly found, “‘it stands undisputed that respondents 
gard with indifference the issue of who hires or 
ys the demonstrators so long as the ultimate respon- 
bility for meeting union contract standards rests 
ith the store owner with whom the local has the 
intract” (JA 80-81). It is abundantly clear that all 
the important and necessary indicia of employment 
datus as between the demonstrator and the food 
market operator is present in this case and is con- 
trolling. 


The crucial question, petitioners submit, is not, how- 
ever, whether demonstrators are employees of the 
tore, but rather, whether demonstration work consti- 
fe work which is fairly claimable by unit employees 

their contract negotiations. 


_ DEMONSTRATION WORK IS AN INTEGRAL PART OF 
CLERK’S WORK AND THE INTERRELATIONSHIP BETWEEN 
DEMONSTRATION DUTIES AND THE OTHER DUTIES OF 
RETAIL CLERKS IS SO DIRECT AND TRADITIONAL THAT 
PETITIONERS ARE ENTITLED TO PROTECT THE INTEG- 
RITY OF THE WORK UNIT BY DEMANDING AND OBTAIN- 
ING THE CONTRACT CLAUSE IN QUESTION. 

Petitioners have previously examined the fact that 
the National Woodwork Mfrs. case, supra, stands for 
the proposition that Section 8(e) of the Act cannot 
be interpreted to invalidate clauses which are man- 
datory subjects of collective bargaining. This is es- 


pecially relevant to the instant case since this ‘‘clerk’s 
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work” clause of Section 1 of the agreement was ex- 
amined by the Ninth Circuit in the case of NLRB v. 
Retail Clerks International Association, 243 F. 2d T77 
(C.A. 2, 1956). In that case, the Court specifically 
held that the Retail Clerks Union involved was bar- 
gaining in good faith by insisting upon and ultimately 
contracting with the employer for this same clerk’s 
work clause, which is once again before the Court in 
the instant matter. See also: NURB v. Retail Clerks 
International ‘Association, 211 F. 2d 759 at 768-769 
(C.A. 9, 1954), where Judge Bone’s dissenting opinion 
raised the validity of clerk’s work as a mandatory 
bargaining subject. Judge Bone later wrote the ma- 
jority opinion in the 1956 decision of the Court, 
supra. 


In Orange Belt District Council v. NDRB, 328 F. 
2d 534 (D.C. Cir. 1964), this Court set forth in the 
clearest of terms the rationale of the distinctions 
which must be drawn in this kind of case. 


Petitioners have already detailed their reasons for 
believing that the Board, purporting to interpret Sec- 
tions 1(b) and 8(£) of the Unions’ collective bargain- 
ing agreements, erred in failing to consider the his- 
torical practices in the industry as a whole which es- 
tablished the nature and scope of clerks’ work. In 
that discussion, petitioners demonstrated that in an 
effort to avoid the application of these fundamental 
tests established by the Courts to this case, the Board 
narrowly restricted its inquiry to what it considered 
to be the historical practices of the two charging 
party employers. In effect, the Board in the instant 
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ecision is contending that if the employer had not 

the past employed persons to do demonstration 
ork or if he ultilized employees who were on the 
ayroll of licensees without retaining complete control 
ver the work, that any attempt to preserve and pro- 
ct such work is in direct contravention of Section 
(e), and it is irrelevant in the Board’s view, whether 
e work is fairly claimable by the unit employees. 


In this regard petitioners submit that the Board 

as fallen into the same error condemned by this 
Dourt in the case of Meat & Highway Drivers, Dock- 
men, etc. Vv. NLRB, ........ App. D.C. ........ 335 F. 2d 
709. In that case the Board, of course, initially found 
that delivery of out of state shipments was work 

hich “historically” was not performed by local 
drivers who were members of the bargaining unit, 
but which was, instead, performed by over the road 
drivers employed by interstate carriers. A majority 
of the Board in a three to two decision, held that these 
deliveries were not bargaining unit work, and, there- 
fore, they could not be the subject of a clause which 
‘ould allocate that work to the bargaining unit. This 
bourt refused to enforce the Board decision and set 
forth what are inevitably the guide lines in the instant 
action. 


In Meat & Highway Drivers, supra, the majority 
of the Board took a position that because certain work 
had not specifically been performed by the members 
of the bargaining unit that the allocation of such work 
would constitute a cessation of business within the 
tneaning of Section 8(e), since the employees per- 
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forming work at that time were employed by em- 
ployers other than the contracting employer. The 
Board reverts to a similar finding in the instant case. 
The Court rejected such a holding in Meat & High- 
way Drivers, supra, and should do likewise in the in- 
stant matter. We submit that the Trial Examiner was 
correct not only in his utilization of the principles of 
the Meat & Highway Drivers case, supra, but also in 
his application of the principles of that case to the 
instant matter and that the Board erred in believing 
that it was not compelled to consider the question of 
“fairly claimable” work. 


Throughout this record and this brief, petitioners 
have tried to make it clear that a person performing 
demonstration work does not stand apart from the 
rest of the retail work force, but rather functions as 
an integral part of the overall selling campaign. A 
demonstrator, just as a clerk, is expected to know the 
prices of not only her product, but also competitive 
products (TR. 98; 192; 596; 656). A demonstrator is 
expected to, and actually does, stock displays (TR. 
292-293), including products which he is not at that 
time demonstrating (TR. 656-657). Further, as 
pointed out above, demonstrators price-mark mer- 
chandise (TR. 500), assist in cleaning up the store 
(TR. 832) and even box or bag groceries (TR. 600; 
663). Demonstrators engage in making sales and are 
accountable to the store manager for money received 
in their transactions (TR. 533; 658). 


All of the aforesaid activities, which, parentheti- 
eally, are all performed by clerks in the bargaining 


unit also, are expected of the demonstrator by the 
food employer or store manager are performed at the 
direct request of management in some cases (TR. 
598; 660). Since the demonstrator engages in all these 
activities that are admittedly clerks’ work, it is read- 
ily understandable why clerks who are currently un- 
employed apply for work as demonstrators and vice 
versa (JA 142). 
' {his whole area of the interrelation between the 
Hemonstrator’s duties and the clerk’s becomes readily 
apparent when one reviews the testimony of the vari- 
ous witnesses presented and compares the quantum of 
avork involved in a demonstration put on by so-called 
‘outside demonstrator with that of a clerk’s demonstra- 
‘tion of the same merchandise in the store. The only 
‘difference which can be seen is that a clerk does not 
{usually physically stand by the display for the most 
*part, but engages in other activities during the same 
day. 

Nor is there any distinction to be drawn because the 
| Cements makes a few remarks about a particular 
product; the clerks do the same thing (TR. 560). 


Under all the circumstances, it is plain that the 
demonstrators are actually performing clerks’ work; 
* work that is fairly claimable in the collective bargain- 
ting unit and lawfully made a part of a collective bar- 
_ gaining agreement (TR. 465-466). 

: Given the fact, as indicated above, that the work is 
* not only fairly claimable, but that clerks are perform- 
‘ ing this very work, it should not be overlooked that 
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the instant contracts also specifically prohibit sub- 
contracting unless the work of any subcontract is 
performed only by members of the bargaining unit 
and the primary food employer holds and exercises 
full control of the terms and conditions of employment 
of all such members of the unit pursuant to the terms 
of the contract. (G.C. Ex. 17, Section 1(d) ; G.C. Ex. 
18, Section 1(d).) Plainly, this clause is a work pro- 
tection clause also not in conflict with Section 8(e) of 
the Act and neither the complaint nor the decision of 
the Board herein significantly fails to attack this 
clause. Just as plainly this same clause applies to and 
controls demonstration work just as it applies to and 
controls all other clerks’ work as defined in Section 
1(b) of the contract. The failure of the Board in the 
instant decision to consider this clause as bearing on 
the problem, reinforces petitioners’ belief that the 
Board’s sole reliance in condemning the instant dem- 
onstrator clause stems from its misconstruction of the 
intent and objective of that clause as it applies to 
licensees of the employer. Again in this area of sub- 
contracting, the Board should have defined the Un- 
ions’ motive and objective and analyzed the clauses 
from that standpoint just as the Court did in the case 
of Todd Shipyards Corp. v. Inds. Union of Marine, 
etc., 344 F. 2d 107 (C.A. 2, 1965): 
“Tt follows from the Supreme Court’s holding 
that freedom to subcontract is a mandatory sub- 
ject of collective bargaining, that at least some 
contractual prohibitions against subcontracting, 
i.e, the results of such mandatory bargaining, 
must be outside the scope of Section 8(e). Dis- 
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tinctions must be made between contractual pro- 
hibitions on subcontracting which merely serve as 
legitimate job protection devices and those which 
go farther to accomplish ends Congress meant 
to prohibit under 8(e). Compare, Meat & High- 
way Drivers’ Union v. NLRB, 118 U.S. App. 
D.C. 287, 335 F 2d 709, 712-714 (1964), with 
NLRB v. Teamsters Union, Local 294, 342 F. 2d 
18 (2d Cir. 1965); District 9, Intl Ass’n of Ma- 
chinists v. NLRB, 114 US. App. D.C. 287, 315 F 
2d 33 (1962). In the present case Article X XVII 
neither on its face nor as construed by the par- 
ties blacklists ‘specified employers or groups of 
employers because their products or labor policies 
are objectionable to the Union.’ Cox, The New 
Hot-Cargo and Secondary Boycott Sections: A 
Critical Analysis, 44 Minn. L.Rev. 257, 259 
(1959). The contractual prohibitions here in dis- 
pute merely insure that Todd will not be able to 
avoid wage, job security and other obligations 
contained in its agreement with the union.” (id. 
108-109.) 


Such an analysis would have required the Board to 
engage in a factual review of this record and not in- 
dulge in conjecture to equate these demonstrator 
clauses with entirely different clauses under entirely 
different circumstances found illegal in Retail Clerks 
Union Local 1428 (Food Employer’s Council, Inc.) 
155 NLRB 656. In that case, the employees involved 
were represented by a competing union, which fact 
is entirely absent in the instant case, and the primary 
employer was obligated to execute a concessionaire 
agreement with the secondary employer covering the 
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| terms and conditions of employment of that employ- 
er’s employees. The Board concluded there that such 
an agreement bore the vice of a so-called union sig- 
natory clause and was ‘‘aimed really at the [respond- 
ent unions] differences with another employer”. The 
' game cannot be said in the instant case. 


Not one of the employers or suppliers who testified 
were able to state that there was any change or cessa- 
tion of business by reason of the negotiated clause, 
either in their dealings with Nickel’s or Mead or with 

any of the other hundreds of retail food employers. 
' Nor was there any evidence of any “‘differences” be- 
tween the clerks’ unions and the suppliers. Presum- 
ably, the Board in expanding its theory in the instant 
case would have readily embraced any opportunity on 
the record to show such a cessation of business and 
its failure and complete inability to do so is but an- 
other indication that the decision lacks any founda- 
tion. 

D. CONCERTED ACTION UNDERTAKEN BY A UNION TO 
SECURE FROM THE PRIMARY CONTRACTING EMPLOYER 
A CLAUSE PROTECTING WORK OPPORTUNITIES FOR THE 


CONTRACTING EMPLOYER’S EMPLOYEES IS NOT VIOLA- 
TIVE OF SECTION 8(e). 


We have demonstrated the applicability of the 
National Woodwork Manufacturers Association case, 
supra, and the Meat and Highway Drivers case, supra, 
to this case and submit that Petitioner’s position is 
made even clearer by a consideration of one of the 
latest Court decisions which considers the entire area 
of work preservation and subcontracting clauses. In 
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NLRB v. Local 28, Sheet Metal Workers, 

_, 65 LRRM 2867, the 2nd Cireuit in the cited case 
found no violation of Section 8(e) in a clause which 
required certain fabricated items to be manufactured 
only by a contractor having a signed agreement with 
the local Union. As may be readily seen, the facts of 
that case go beyond any position of petitioners in the 
instant matter, yet the Court, we submit quite prop- 
erly, assessed the motive of the Union and found no 
prohibited conduct: 

‘There is not the slightest evidence, nor is 
there the least reason to believe, that the pur- 
pose of Local 28 in demanding that National and 
Kerby not use the dampers manufactured by 
Johnson was to bring pressure on Johnson with 
respect to the employees at Johnson’s Milwaukee 
plant. 

* * * 

“On the contrary, every indication points to 
the conclusion that Local 28 was seeking to pre- 
serve for its own members, who were employees 
of the employers belonging to the two Associa- 
tions, the work of fabricating dampers which had 
traditionally been done in Association shops by 
members of Local 28. In the terms of the Na- 
tional Woodwork and Houston cases, the Union’s 
pressure was directed at their own employers 
for a purpose which those cases held to be ‘pri- 
mary’ and outside the scope of Section 8(e) and 
Section 8(b)(4)(ii)(A) and (B) of the Act. 
None of the respondents participated in any ac- 
tivity which had for its purpose the direction of 
any ‘secondary’ pressure against Johnson or 
any other employer.” (Id. at p. 2870.) 
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Hence, also, the totality of conduct on the part of 
petitioners evidenced no object to affect the labor 
' relations of a secondary employer and the Board was 
| unable to find same. As we have repeatedly stated and 
| the record demonstrates, the evidence of Petitioners’ 
object must be found to be work protection and pres- 
ervation and thereby, lawful activity. 


CONCLUSION 

Under the above described circumstances it is 
| evident that the Board acted under a total misinter- 
pretation of the plain contract language, without 
' eonsideration of Petitioners’ motive and object, in 
making its decision. While it may be said that the 
Board’s decision occurred prior to the National Wood- 
| work, Houston Installation and Local 28 cases, the 
- game argument is not available to excuse the Board 
from applying the principles enunciated by this 
Court in the Meat and Highway Drivers case. Under 
the clear rationale of all these cases, the Board’s de- 
cision cannot stand. 


Dated: September 11, 1967. 


CarroLL, Davis, Burpick & McDonovex, 
By Roxanp C. Davis, 

Rosert P. CowE Lt, 
S. G. LippMan, 

Attorneys for Petitioners. 
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Appendix 


See. 8(b)(3) of National Labor Relations Act: 

(b) It shall be an unfair labor practice for a 
labor organization or its agents— . . . (3) to re- 
fuse to bargain collectively with an employer, 
provided it is the representative of his employees 
subject to the provisions of section 9(a) ; 

* * * * * * * 


Sec. 8(b) (4) (i) (ii) (A) of the National Labor Re- 
lations Act: 

(b) It shall be an unfair labor practice for a 
labor organization or its agents— ... (4) (i) to 
engage in, or to induce or encourage any individ- 
ual employed by any person engaged in commerce 
or in an industry affecting commerce to engage 
in, a strike or a refusal in the course of his em- 
ployment to use, manufacture, process, transport, 
or otherwise handle or work on any goods, ar- 
ticles, materials, or to perform any services; or 
(ii) to threaten, coerce, or restrain any person 
engaged in commerce or in an industry affecting 
commerce, where in either case an object thereof 
is: 

(A) forcing or requiring any employer or 
self-employed person to join any labor or em- 
ployer organization or to enter into any agree- 
ment which is prohibited by section 8(e) ; . 


* * * * * * * 


See. 8(e) of National Labor Relations Act: 
(e) It shall be an unfair labor practice for 
any labor organization and any employer to enter 


into any contract or agreement, express or im- 
plied, whereby such employer ceases or refrains 
or agrees to cease or refrain from handling, using, 
selling, transporting or otherwise dealing in any 
of the products of any other employer, or to 
cease doing business with any other person, and 
any contract or agreement entered into heretofore 
or hereafter containing such an agreement shall 
be to such extent unenforceable and void: Pro- 
vided, That nothing in this subsection (e) shall 
apply to an agreement between a labor organiza- 
tion and an employer in the construction industry 
relating to the contracting or subcontracting of 
work to be done at the site of the construction, 
alteration, painting, or repair of a building, struc- 
ture, or other work: Provided further, That for 
the purposes of this subsection (e) and section 
8(b) (4)(B) the terms “any employer”, “‘any 
person engaged in commerce or in industry affect- 
ing commerce”, and “any person” when used in 
relation to the terms ‘‘any other producer, proc- 
essor, or manufacturer”, “any other employer”, 
or ‘‘any other person” shall not include persons 
in the relation of a jobber, manufacturer, con- 
tractor, or subcontractor working on the goods or 
premises of the jobber or manufacturer or per- 
forming parts of an integrated process of produc- 
tion in the apparel and clothing industry: 
Provided further, That nothing in this Act shall 
prohibit the enforcement of any agreement which 
is within the foregoing exception. 
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5 STATEMENT OF QUESTION PRESENTED 

The question is correctly stated by petitioners: 

: Whether the Board erred in finding that the ‘‘demonstrator’’ 
contract provisions sought by the Unions are prohibited by 


*Section 8(e) of the Act? 
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COUNTER-STATEMENT OF THE CASE 
Petitioners’ Statement of the Case does consider- 
able violence to the record. 
As respects Mead’s Market, the following facts are 
uncontroverted (JA 64-66, 160) : 
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1. Mead’s Market has never been a party to any 
collective bargaining agreement with a labor organ- 
ization. 

2. Mead’s Market does not select demonstrators. 

3. Mead’s Market does not tell demonstrators what 
to say. 

4. Mead’s Market has never given any instructions 
or directions to demonstrators. 


5. Mead’s Market does not furnish the demon- 
strators’ equipment. 


6. Mead’s Market does not determine the wages of 
demonstrators. 


7. Mead’s Market has never paid, directly or in- 
directly, the wages of demonstrators. 


8. Mead’s Market clerks never have put on demon- 
strations. 


9. Mead’s Market has never assigned a demon- 
strator or demonstrators the work of stocking shelves. 


10. Demonstrators in Mead’s Market have never 
worked at the cash register checking out customers 
and have never carried groceries to customers’ cars. 


11. If a demonstrator is demonstrating a particu- 
lar product and the supply near the point of the 
demonstration is low, it is replenished by Mead’s 
Market clerks. 


Two suppliers of Mead’s Market appeared as wit- 
nesses. They were James A. Barr, Branch Manager 
of Foremost Dairies, Monterey, California, and Rob- 
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ert L. Campbell, Branch Manager of Royal Crown 
Bottling Company, Salinas, California. 


Barr testified that Foremost Dairies selected its 
demonstrators, paid them, determined their hours, 
told them the place or store to go to, and furnished 
their equipment. (JA 68-70.) Asked what qualifica- 
tions he looked for in selecting a demonstrator, he 
replied, “Well, I look for someone that is going to do 
the kind of job that I want them to do”. (JA 70.) 


Campbell testified that Royal Crown Bottling Com- 
pany selected its demonstrators, paid them, set their 
hours, and furnished their equipment. (JA 102-104.) 
As to selecting demonstrators, he said, “Tf I am im- 
pressed with her, I hire her. If I am not, I don’t”. 
(JA 102.) He stated unequivocally that demon- 


strators are “under our direction” and “working for 
us, not the store manager”. (JA 105-106.) 


Margaret Heintz, of Salinas, California, a demon- 
strator, testified that she demonstrated at Mead’s 
Market. She was asked whether she received any di- 
rections at all from Mead’s Market. She replied, or 
believe the only thing that came up was about the 
location in the store, where I was to demonstrate”. 
(JA 125.) 


There is not a scintilla of evidence in the record 
that any demonstrator who has ever worked at 
Mead’s Market has ever stocked displays, price 
marked merchandise, assisted in cleaning up the 
store, inventoried stock, made sales and made change 
as a checker would, or boxed or bagged groceries, 
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while working at Mead’s Market. What demon- 
strators may (or more likely, may not) have done 
at the stores of other employers in Northern Cali- 
fornia is immaterial. Local 839 was not seeking a 
contract from Safeway Stores, Purity Stores, May- 
fair Markets, or any number of others, when it 
picketed Mead’s Market. It sought a contract from 
Mead’s. There is no evidence that Mead’s Market has 
ever been a member of the Food Industry Labor 
Service or any other employer bargaining group. 


SUMMARY OF ARGUMENT 
The Board was correct in finding that demon- 
strators at Mead’s Market are employees of the sup- 


pliers rather than Mead’s. Petitioners’ contention 
that demonstration work constitutes work which is 
fairly claimable by unit employees in their contract 
negotiations is incorrect, and in any event, it is not 
the thrust of petitioners’ efforts that demonstration 
work be performed by unit employees. 


ARGUMENT 


A. THE DEMONSTRATORS ARE NOT EMPLOYEES 
OF MEAD’S MARKET. 


In its recent decision in National Woodwork 
Manufacturers Association v. NIRB, co. US. coonng ST 
S. Ct. 1250 (1967), the Supreme Court held that a 
contract clause prohibiting jobsite employees from 
handling prefabricated doors was lawful because it 
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was intended only to preserve for employees the work 
traditionally done by them.- In determining whether 
similar clauses violated the statute, the Court con- 
cluded that “the touchstone is whether the agreement 
or its maintenance is addressed to the labor relations 
of the contracting employer vis-a-vis its own em- 
ployees”. 

In the present case the Board found that demon- 
strators working at Mead’s Market are employees of 
the suppliers rather than Mead’s. The Board’s finding 
is supported by substantial evidence on the record as 
a whole. Universal Camera Corp. v. NLRB, 340 US. 
474 (1951). 


The employer-employee relationship exists only 
where the employer has the right to control and di- 


rect the work, not only as to the result to be ac- 
complished by the work, but also as to the manner 
and means by which that result is accomplished. 
NLRB v. Steinberg & Co., 182 F.2d 850 (C.A. 5, 
1950). The record in this case is devoid of any sug- 
gestion that Mead’s Market has or ever had such 
right. 


. DEMONSTRATOR WORK IS NOT FAIRLY CLAIMABLE BY 
UNIT EMPLOYEES, AND IT IS NOT THE THRUST OF PETI- 
TIONERS’ EFFORTS THAT IT BE PERFORMED BY UNIT 
EMPLOYEES. 


Petitioners rely on Orange Belt District Council v. 
NLRB, 328 F.2d 534 (D.C. Cir. 1964), Meat & High- 
way Drivers, Dockmen, etc. v. NIERB, 335 F.2d 709 
(D.C. Cir. 1963), NLEB v. Local 28, Sheet Metal 
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Workers, F.2d .., 56 LC No. 12061, 65 LRRM 
2867 (C.A. 2 1967), and S. & EH. McCormick, Inc., 159 
NLRB No. 1 (1966), and argue that demonstrator 
work is an integral part of clerk’s work. 


The Board’s opinion correctly notes that clerks at 
Mead’s Market have never performed demonstrations 
and that demonstrators at Mead’s Market have never 
engaged in regular clerk’s work while conducting a 
demonstration. (JA 165.) 


The work of demonstrators is to introduce and give 
away free samples of products to customers. The 
work of clerks is to stock shelves, check out customers 
at the cash registers and carry merchandise to cus- 
tomers’ cars. 


Moreover, and fatal to petitioners’ contention, is 
the obvious fact that it is not the thrust of petition- 
ers’ efforts that the members of the principal work 
unit, the clerks, perform demonstrations. Assuredly, 
even under petitioners’ view, the same persons who 
have been performing demonstrations would continue 
to do so. 


A brief examination of the cases cited by Petition- 
ers is mm order. 


In Orange Belt District Council, the test was 
phrased as whether the subject clauses are “germane 
to the economic integrity to the principal work unit”. 
Petitioners’ efforts here do not meet that test. 


In the Meat & Highway Drivers case, the problem 
was recovery of jobs lost by local drivers and re- 
tention of those still performed. In the Local 28 
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ease the issue was the work of fabricating dampers 
which had traditionally been in the employers’ shops 
by members of Local 28. In the S. & E. McCormick 
ease the work performed by the unit employees and 
by the owner-operators of trucks who were involved 
was identical. The only evidence in the present case 
is that no Mead’s Market clerk has ever done demon- 
stration work, and that no demonstrator has ever 
done clerk’s work there. There is no evidence of any 
interchange between demonstrators and clerks at 
Mead’s Market. 


The preponderance of the evidence is that the work 
of demonstrators at Mead’s Market and the work of 
Clerks at Mead’s Market is not functionally related. 


After considering the demonstrator clauses sought 
by petitioners, the Board found that demonstrators 
would still be the suppliers’ employees and subject to 
their actual control. (JA 166-167.) This finding has 
considerable support in the record. Referring to 
demonstrators, Claude H. Jinkerson, who is identified 
in petitioners’ brief as president of the California 
State Council of Clerks, stated that “We have told 
them we would send them a slip, send a slip along 
with them to the supplier stating what they would 
have to get as to total compensation from that sup- 
plier”. (JA 82; emphasis added.) George Kisling, 
president of Local 1288, stated that arrangements be- 
tween the supplier and the retail store “is none of our 
business”. (JA 122.) 


As deduced by the Board, the clauses sought by 
petitioners require that all the terms of the stores’ 
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contracts, including the union-security provisions, he 
applied to the demonstrators. This goes considerably 
beyond any legitimate consideration of protecting the 
economic standards of the members of the bargaining 
unit. 

Petitioners argue that since a cessation of business 
is not shown, the Board’s decision lacks any founda- 
tion. However, Section 8(e) forbids the agreement 
itself, “whether activated or in suspense”. NERB v. 
Jt. Council of Teamsters, 338 F.2d 23, 28 (C.A. 9 
1964). 


CONCLUSION 
It is respectfully submitted that the Board’s Order 
is entitled to enforcement. 


Dated, Coalinga, California, 
October 26, 1967. 


Frame & CouRTNEY, 
By Tep R. Frame, 
Attorneys for Intervenors. 
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COUNTERSTATEMENT OF THE CASE || 
This case is before the Court upon the petition of 
the Unions’ to review and set. aside, and on ¢ross- 
petition by the National Labor Relations Board to 
enforce, an order of the Board’ issued on April 3, 
= Rotail Clerks International. Association, Local, Unions Nos. 
939 and 1988, AFL-CIO, Retail Clerks International Associa- 


tion, AFL-CIO. 
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1967. The Board’s decision and order (J.A. 159-175)? 
are reported at 163 NLRB No. 112. This Court has 
jurisdiction under Section 10(e) and (f) of the Act. 


I. The Board’s findings of fact 


The Board found that the Unions, by engaging in 
strikes and picketing with an object of forcing or 
requiring retail store operators to enter into agree- 
ments containing clauses prohibited by Section 8(e) 
of the Act, committed unfair labor practices within 
the meaning of Section 8(b) (4) (i) (ii) (A). of the Act. 
The Board further found that Local 1288, in con- 
ditioning the signing of an agreement by a retail 
store operator upon his acceptance of terms and 
conditions barred by Section 8(e) of the Act, engaged 
in unfair labor practices prohibited by Section 8(b) 
(8) of the Act. 


A. Background; the contract clauses 


Nickel’s Pay-Less Stores of Tulare County, In- 
corporated (“Nickel’s’’), and James Mead and Roger 
Mead, co-partners d/b/a Mead’s Market (“Mead’s”), 
operate retail self-service grocery markets in north- 
ern California (J. A. 160). The employees at Nickel’s 
and Mead’s are represented in collective bargaining 
by Local 1288 and Local 839, respectively (J. A. 160). 
During the negotiations held in 1964, the Unions 


=“J.A.” references are to portions of the record .printed as a 
joint appendix. References preceding a semicolon are to the 
Board’s findings; those following are to the supporting evidence. 

* Nickel’s had just withdrawn from the employer association 
to which it belonged, and had begun to bargain separately. 
Mead’s was negotiating with Local 839 for the first time 
(J.A. 160). 
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sought to have Nickel’s and Mead’s agree to certain 
“demonstrator” clauses (J-A. 161; 61-62). The stores 
refused to accede to the demands of the Unions and 
Locals 1288 and 839 struck and picketed Nickel’s and 
Mead’s with an object of forcing compliance (J.A. 
161; 15, 63). The disputed contract provisions read, 
in relevant part, as follows: 

Section 1—Recognition and Contract Coverage 

(a) Recognition. The Employer hereby recog- 
nizes the Union as the sole collective-bargaining 
agency for an appropriate unit consisting of 
all employees working in the Employer’s retail 
food stores within the geographical jurisdiction 
of the Union * * *. 

(b) Clerk’s Work. The work covered by this 
agreement shall be performed only by mem- 
bers of the appropriate unit as defined in. Sec- 
tion 1(a) hereof and such work shall consist 
of all work and services connected with or 
incidental to the handling or selling of all 
merchandise offered for sale to the public in 
the Employer’s retail food stores including the 
demonstration of such products * * *. (J.A. 
161; 128) 

Section 8—Classification of Employees 

(£) Demonstrators. All work connected with 
or incidental to the demonstration of merchan- 
dise offered for sale in the Employer’s retail 
store (except merchandise referred to in Sec- 
tion 1(b) hereof as being excluded from this 
agreement) shall be covered by this agreement, 
and all such work shall be performed only by 
members of the appropriate unit as defined in 
Section 1(a) hereof. No demonstrator may per- 
form such work in the Employer’s retail store 
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unless said demonstrator is on the payroll of 
the Employer, party hereto or a licensee of said 
Employer, and unless the Employer at all times 
holds and exercises full control of the terms 
and conditions of employment of any such 
demonstrators while such work is being per- 
formed in the Employer’s retail store. Demon- 
strators shall be covered by all the terms of this 
agreement. All employees classified as demon- 
strators on April 1, 1964, shall be paid on the 
basis of the regular clerk’s rate of pay. (J.A. 
161-162) [Emphasis supplied.] 
The agreements also provided for a union security 
clause.‘ 
B. The demonstrators 
For a number of years, many suppliers and pro- 
ducers have conducted demonstrations at Mead’s and 
Nickel’s stores. The demonstrations are held to stimu- 
late sales of the products being given away and to 
increase, generally, the business of the stores. These 
demonstrations consist of the distribution of free sam- 
ples by women, known as demonstrators, who also 
comment to shoppers about the virtues of the mer- 
chandise (J.A. 160; 15-18, 31, 39, 67, 72-73, 103). 
The demonstrators who work at Nickel’s and Mead’s 
are hired by the suppliers. The suppliers also assign 
the demonstrators to the various grocery outlets, as 
well as set and pay their wages (J.A. 165; 17, 19-21, 
33-36, 39-40, 43-44, 46, 48, 51-52, 57, 60, 63-66, 68-69, 
87, 90, 94, 98-99, 102-103, 108, 111, 124-125). Addi- 
tionally, the suppliers determine the demonstrators’ 
*This provision, as well as part of the demonstrator clauses, 


was inadvertently left out of the Joint Appendix. They are 
printed in an Appendix to this Brief. 
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days and hours of employment and other working con- 
ditions, and instruct them as to what they should say 
about the product being demonstrated (J.A. 165;, 19- 
20, 29, 35, 41, 47, 50-52, 55, 58, 65, 69-70, 72, 88, 90-91, 
95, 99, 102-103, 124-125). The equipment used during 
a demonstration is furnished by the suppliers (J-A. 
165; 18-19, 36-37, 42, 47, 49-50, 64-65, 70, 99, 104), 
who generally help the demonstrators set it up at the 
retail stores (J.-A. 165, 90, 94-95, 104). The demon- 
strations that have taken place at Nickel’s and Mead’s, 
as in other grocery stores, are ordinarily held where 
the product is shelved or displayed (J-A. 187, 165; 
24-25, 36, 40, 46, 55, 72, 104). Neither. Nickel’s or 
Mead’s instruct the demonstrator when: she arrives, 
or find it necessary to supervise her activities during 
the demonstration (which ordinarily runs two days) 
(J.A. 165; 29, 45, 52, 58, 65, 100, 106, 108, 125, 127). 
Rather, it is clear that the suppliers try to keep track 
of the demonstrators while the latter are working at 
Nickel’s and Mead’s (J.A. 165; 52, 101-102, 105, 125). 


II. The Board’s conclusions and order 


The Board found that the demonstrators working at 
Nickel’s and Mead’s are employees of the suppliers 
rather than of the stores, and not part of the stores’ 
collective bargaining units. The Board further found 
that the disputed demonstrator clauses go beyond the 
legitimate purpose of protecting the wages and work- 
ing conditions of unit employees, since the clauses re- 
quire that demonstrator work be performed not only: 
pursuant to union standards but also subject to union 
security provisions. Accordingly, the Board concluded 
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that the demonstrator clauses, like the typical union- 
signatory clause, violate Section 8(e) because they 
condition the store operators’ freedom to do business 
with suppliers upon the latters’ own internal labor 
relations policies. 

The Board therefore concluded that petitioners’ 
strikes ‘and picketing with an object of forcing 
Nickel’s and: Mead’s to adopt agreements containing 
the disputed clauses violated Section 8(b) (4) (i) (ii) 
(A) of the Act; petitioner Local 1288 was found to 
have violated Section 8(b)(3) of the Act by condi- 
tioning the execution of a bargaining agreement with 
Nickel’s upon the latter’s acceptance of the disputed 
provisions. The Board ordered the Unions to cease 
and desist from the unfair labor practices found, to 
notify Nickel’s and Mead’s that they will not insist 
upon inclusion of the disputed clauses in any bar- 


gaining agreement, and to post appropriate notices. 


SUMMARY OF ARGUMENT 


The demonstrator clauses at issue in this case 
would compel the signatory store operators to cease 
doing business with any suppliers who sent demon- 
strators to work at the stores unless the demonstrators 
worked under all the terms of the stores’ bargaining 
contract, including the provision calling for compul- 
sory union membership. Accordingly, the Board prop- 
erly analogized the instant clauses to union-signatory 
subcontracting clauses which are indisputably second- 
ary and unlawful under Section 8(e). While petition- 
evs condededly are entitled to bargain and strike for 
the application: of a compulsory union membership 
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provision to employees of the contract bargaining unit, 
the Board determined that the affected employees in 
this case—the demonstrators—are employees of the 
suppliers’ and outside the bargaining unit. Acvord- 
ingly, application of the union security provisions 
to these employees is a matter as to which the store 
operators are neutrals. 

The Board was not required, therefore, to-deter- 
mine whether the demonstrators’ work was fairly 
claimable by the store employees’ unit. For even 
assuming that the work was claimable, the law would 
still prohibit a contract clause—like those here in- 
volved—which allows the work to be performed by 
employees of other employers so long as those em- 
ployees are union members. 

In short, this is not a case in which a union has 
merely sought to preserve certain work to unit em- 


ployees, or to require that such work be performed 
under conditions which do not undermine negotiated 
unit working conditions. Rather, this is a case in 
which unit employers have agreed to boycott other 
employers unless those other employers’ employees 
become and remain union members. 


ARGUMENT 


The Board properly concluded that the demonstrator clauses 
are prohibited by Section 8(e) of the Act 


Section 8(e) of the Act, enacted in 1959, was 
intended to supplement the existing prohibitions 
against secondary boycotts.’ As the Supreme Court 


SThe text of Section 8(e) appears in an Appendix to 
Petitioner's brief. 
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has recently explained, Section 8(e) does not pro- 
hibit all union-employer agreements which provide 
for or contemplate a cessation of business with other 
employers. Distinctions must be drawn, as in the 
traditional secondary boycott case, between union 
conduct aimed at the protection of employees in the 
contract unit, and conduct “tactically calculated to 
satisfy union objectives elsewhere”. National Wood- 
work Manufacturers Association v. N.L.R.B., 386 
U.S. 612, 644. 
This Court has articulated the same distinction: 
Thus, the “cease doing business” language in 
§ 8(e) cannot be read literally because inherent 
in all subcontracting clauses, even those ad- 
mittedly primary, is refusal to deal with at 
least some contractors. Meat & Highway 
Drivers, etc., Local Union No. 710 v. N.L.R.B. 


(Wilson & Co.), 118 U.S. App. D. C. 287, 291, 
335 F. 2d 709, 713-714 (hereinafter referred 
to as Wilson). 


* * * such a clause would not ordinarily vio- 


late § 8(e) so long as it was “‘germane to the 
economic integrity of the principal work unit” 
or sought “to protect and preserve the work and 
standards [the union] has bargained for’’. Ray- 
mond O. Lewis, et al. v. N.L.R.B., — U.S. App. 
D.C. —, —, 350 F. 2d 801, 802. 

‘In many Section 8(e) cases, resolution of the issue 
of primary versus secondary turns solely upon the 
manifest scope of the agreement itself and there is 
little or no dispute about the unit which may be 
properly served by a cease-doing-business agreement. 
Cases like New York Mailers Union No. 6, Inter- 
national Typographical Union v. N.L.R.B., 114 US. 
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App. D.C. 196, 316 F. 2d 371; District No. 9, IAM v. 
N.L.R.B., 114 U.S. App. D.C. 287, 315 F. 2d 33; and 
Los Angeles Mailers Union No. 9 Vv. N.L.R.B., 114 
U.S. App. D.C. 72, 311 F. 2d 121, are illustrative. 
The cease doing business agreements in those cases 
were found to embody secondary objectives because 
the agreement itself, in each case, specified that some 
other unallied employer would be boycotted .if his 
employees were on strike or were working without 
a union contract or a union representative. Since it 
was obvious that the labor relations status of those 
other employees was a matter as to. which the sig- 
natory employer was a neutral, such, matters were 
deemed an unlawful basis, under Section 8(e), for 
conditioning further business dealings. 

Sometimes, however, cases arise in which the signa- 
tory employer’s agreement is conditioned upon mat- 
ters as to which the signatory is less obviously 2 
neutral. Thus, it may be perfectly clear .which.:group 
of employees the signatory union seeks to affect; the 
problem is to determine whether the labor relations 
of these employees are a matter of primary concern 
vis-a-vis the signatory employer. For instance, a 
union’s interest in having certain work performed 
only by union members is obviously a secondary ob- 
ject with respect to work subject to the control of 
some other unallied employer. For this reason, unions 
may not strike a contractor on the typical construc- 
tion project because some other contractor on the 
site employs non-union labor. Local 5, etc. Plumbers 
y. N.L.R.B., 116 U.S. App. D.C. 100, 321 F. 2d 366, 
cert. den., 375 U.S. 921. For the same reason, Sec- 
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tion 8(e) generally prohibits bargaining agreements 
which provide that any subcontracting of unit work 
must be confined to employegs who are signatory to 
a union contract. Truck Drivers Local 413 v. 
N.D.R.B., 118 U.S. App. D.C. 149, 158, 334 F. 2d 539, 
548, cert. denied, 379 U.S. 916. 

The instant case plainly falls within the latter 
category. By virtue of the disputed contract provi- 
eb. demonstrators’ work must be performed sub- 
ject to all the provisions of the bargaining contracts 
with Nickel’s and Mead’s, the retail store operators, 
iftin the provision requiring employees to join 

d retain membership in the union. Unless the 
demonstrators are store employees within the con- 
tract unit, therefore, the disputed clauses “restrict 
work to union members * * * [and have the sec- 
ondary] ancillary purpose of requiring the * * * 
[employees] who wish to be able to do such work to 
jéin the union”? Wilson, supra, 118 U.S. App. D.C. at 
287, 335 F. 2d at 718. Accord: A. Duie Pyle, Inc. v. 

..L.R.B. — F. 2d —, 65 LRRM 3107 (C.A. 3). 

jThe central problem this case posed before the 
Board was essentially to determine the scope of the 
unit which petitioner unions might lawfully subject 
to a union-signatory clause. Contrary to petitioners’ 
argument, the Board did not err in conditioning the 
resolution of the primary-secondary distinction upon 
such a determination. This Court has already ac- 
knowledged that contract clauses apparently lawful 
and primary on their face may actually constitute 
secondary, or union-signatory clauses, depending 
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upon the scope of the proper work unit. Raymond O. 
Lewis, supra. 

Likewise, the Board’s analysis is confirmed by the 
settled interpretation of Section 8(b) (4) (B), a com- 
panion provision to Section 8(e). See Woodwork, 
supra, 386 U.S. at 620, 633-635. Thus, findings of 
Section 8(b)(4)(B) violation have been uniformly 
approved in cases where a union brings strike pressure 
to bear on one employer although the underlying 
labor dispute is a matter over which some other em- 
ployer has control. See, e.g., Local 5, Plumbers, 
supra; N.L.R.B. v. Enterprise Assn., 285 F. 2d 642 
(C.A. 2); Local 636, Plumbers v. N.L.R.B., 108 US. 
App. D.C. 24, 278 F. 2d 858; Ohio Valley Carpenters 
District Council, 144 NLRB 91, enf’d 339 F. 2d 142 
(C.A. 6). In these cases, as here, there is little or no 
dispute about which group of employees the union 
seeks to affect by its conduct. The question is whether 
those employees’ labor relations status is a matter 
which may properly be the subject of strikes and bar- 
gaining within the union’s contract unit, or whether 
such matters are properly for resolution only with 
another employer. 

We now show, therefore, that the Board properly 
concluded that the demonstrators working at Nickel’s 
and Mead’s are employees of the suppliers rather than 
of the stores, and not part of the contract unit. 

As shown in the Counterstatement, it is the sup- 
pliers—not the store owners—who hire the demonstra- 
tors, and who assign them to work at particular 
grocery outlets. It is the suppliers who set and pay 
the demonstrators’ wages, determine their days and 
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hours of employment, and instruct them how to per- 
form their work. Equipment used by the demonstra- 
tors is furnished by the suppliers, who ordinarily help 
the demonstrator to set it up at the retail store. 
The store owners, on the other hand, perform vir- 
tually no functions with respect to the demonstrators’ 
terms and conditions of employment. As the Board 
bointed out, 
* * * the work of a given demonstrator at a 
particular store is of brief duration; if she re- 
turns at all it will be at sporadic intervals * * *. 
Whatever control over them is exercised by the 
stores is, we are satisfied, de minimis and 
merely an incident of the fact that they are 
performing their duties on the store premises 
* * * On these facts, in making an appro- 
priate unit determination in a representation 
proceeding, we would not find demonstrators on 
the payroll of the suppliers to be includable in 
a unit of store employees. (J.A. 165). 
4 In finding the demonstrators to be employees of the 
‘suppliers rather than the store owners, and outside 
*the scope of the contract unit, the Board acted well 
within the scope of its discretion on such issues (See 
N.L.R.B. v. E. C. Atkins & Co., 331 U.S. 398; N.L.R.B. 
v. Metropolitan Life Ins. Co., 380 U.S. 438) and con- 
sistently with established precedent. Petitioners’ argu- 
ment to the contrary must fail. Indeed, most of the 
® Drivers & Chauffeurs Local Union No. 816, etc., 127 NLRB 
1059, 1062-65, enf’d, 292 F. 2d 329, 331 (C.A. 2); New Jersey 
Guards Union, 124 NLRB 1097, 1099-1100; Kold Kist, Inc., 
149 NLRB 1449, 1450; Plaza Provision Co. 134 NLRB 910, 


911-912; E. H. Koester Bakery Co.. Inc. 136 NLRB 1006, 1007- 
1008. 
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authority mustered by petitioners (Br. 26-29) osten- 
sibly in support of their claim that the demonstrators 
are employees of the store plainly do not deal with 
such a question at all. They deal with the question of 
whether certain individuals are ‘‘employees”’ at all, 
as opposed to “‘independent contractors.” 

Overton Markets, Inc., 142 NLRB 615, cited by 
petitioners (Br. 29), is more to the point but the 
Board’s unit decision in that case is clearly distin- 
guishable. There the Board found 7 companies oper- 
ating 10 stores to constitute a single employer for unit 
purposes because the same family owned or controlled 
all the stores, all of the companies had interlocking 
officers and were substantially interdependent finan- 
cially, and the stores were operated as a single inte- 
gated enterprise. 

If, as we have shown, the Board properly concluded 


that the demonstrators were employed outside the 
store unit by another employer, the disputed contract 
provisions are plainly secondary and unlawful. As the 
Board explained, 


The effect of the demonstrator clauses, then, 
would be to subject the suppliers to all the 
terms of contracts to which they were not 
parties. Only suppliers who observed contract 
conditions, including the union security provi- 
sions, would be permitted to send demonstra- 
tors to Nickel’s and Mead’s. The clauses do not 
seek to retain or secure work for unit em- 
ployees, for no less than before, they permit 
the practice of having demonstrators’ work per- 
formed by suppliers’ employees, who, as found 
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above, are not in fact part of the bargaining 

unit. (J.A. 167) 
In short, to paraphrase the Supreme Court’s opinion 
in Woodwork, supra, the contract here is not ‘‘ad- 
dressed to the labor relations of the contracting em- 
ployer vis-a-vis his own employees” but instead is 
“tactically calculated to satisfy union objectives else- 
where’’ 886 U.S. at 644-645. 

Petitioners argue that the foregoing analysis is not 
dispositive. The Board should have gone further, they 
contend, and considered whether demonstration work 
is “fairly claimable” by the unit employees (Br. 30). 
The Board properly concluded that it was unneces- 
sary to reach that question, however. Even assuming 
that demonstration work is, as petitioners contend, 
so integrated with retail store clerks’ work as to con- 
stitute a legitimate subject of bargaining by the 
clerks’ representative, the instant contract is still 
secondary and unlawful. 

Thus, if the work were fairly claimable by unit 
employees, a unit bargaining contract could legiti- 
mately provide that such work should not be per- 
formed outside the unit except under wages identical 
to those in the unit. Such a provision would serve the 
usual primary function of removing from the unit 
employer the temptation of cheap labor and the 
consequent erosion of negotiated work standards 
within the unit. Wilson, supra, and cases cited therein 
at n. 16. Likewise, if the work were fairly claimable, 
a unit representative would be acting in support of 
a lawful primary objective to negotiate a provision 
which restricted the performance of such work to 
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unit employees (J.A. 163). But the instant contract 
seeks a different objective: demonstrators are allowed 
to remain employees of the suppliers, but they may 
not work in the stores unless they are subjected to 
the full Union agreement including union security. 
This Court has already explained that such interfer- 
ence with the labor relations of other employers and 
employees may not be justified because they perform 
work which is fairly claimable by the contracting 
unit’s employees: 

If the jobs are fairly claimable by the unit, 
they may * * * be protected by provision 
for * * * no-subcontracting or union stand- 
ards clauses in the bargaining agreement.” 

11The union recognition subcontracting clauses in 


the bargaining agreement, however, are illegal. [footnote 
by court] 


Wilson, supra, 118 U.S. App. D.C. at 291, 335 F, 2d 
at 713, citations omitted. 

Petitioners contend, contrary to the Board’s find- 
ing, that the instant contract merely serves to limit 
demonstrators’ work to employees of the stores (Br. 
19-21). But the record does not support this conten- 
tion. Prior to the instant dispute, as already shown, 
the suppliers hired and paid the demonstrators, and 
fully directed the manner of their work as well as the 
results to be achieved. The disputed contract provi- 
‘sions here change none of that. They still contemplate 
a situation in which the suppliers hire, pay and direct 
the work of the demonstrators. Indeed, petitioners’ 
own witness at the Board hearing confirmed that the 
disputed clauses were sought only to clarify and make 
more specific the existing practices (J.A. 166). The 


16 


contractual requirement that the store owner must 
hzve ‘‘full control of the terms and conditions of em- 
ployment” of the demonstrators while they are in his 
store would not therefore effect any real change in the 
operating facts establishing that the suppliers are the 
real employers here. Demonstrations would still be 
conducted by people hired, paid, controlled and di- 
rected by the suppliers. The only real difference would 
be that the demonstrators would be covered by the 
clerks’ bargaining contract. 

S. & E. McCormick, Inc., 159 NLRB No. 1, rev’d 
sub nom. A. Duie Pyle v. N.L.R.B., — F. 2d —, 65 
LRRM 3107 (C.A. 3) is informative on this point. 
Petitioners rely on the Board’s decision in that case 
to show that this contract merely serves the legiti- 
mate purpose of confining unit work to unit person- 
nel. But, in McCormick, the Board’s result emerged 
from a factually different context. In that case, the 
contracting unit consisted of truck drivers employed 
by a common carrier, and the union sought to apply 
all the bargaining contract provisions to drivers of 
leased equipment as well. The Board held this objec- 
tive primary, noting that the drivers of the leased 
equipment were performing identical work to the em- 
ployees admittedly within the unit, and that the con- 
tracting employer would assume all employer func- 
tions—including control over their work—by virtue of 
the union’s contract proposal. In short, the Board 
viewed that case as one in which the union effort to 
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apply the full unit contract, including union security, 
to certain drivers was appropriate because those drivers 
were required to become unit members in any event. 
The Third Circuit Court of Appeals, however, held 
that “the requirement that they must become employees 
and members of the union constitutes a reaching out 
for a ‘secondary’ objective, which is proscribed by Sec- 
tion 8(e).”’ 65 LRRM 3110. In the court’s view, there 
was nothing to show that the bargaining unit’s interests 
would not be fully protected by provisions requiring 
maintenance of union standards without affecting the 
labor practices of the drivers of leased equipment. Ac- 
cordingly, the Board and the court disagreed with re- 
spect to the secondary nature of a contract provision 
which requires employees to become both employees of 
the unit and members of the union. That disagreement 
of course, affords no comfort to petitioners here. This 
is a case in which the affected employees, as shown 
above, are not even incorporated into the unit. Accord- 
ingly, the rationale for finding the disputed clauses 
secondary in A. Duie Pyle applies here even more 
pointedly: 
[These provisions] * * * do not require a 
carrier to put an end to subcontracting but 
only to terminate it as to subcontractees who 
refuse to become members of the union. Thus, 
their effect is to make the continuance of the 
relationship between the employer and an in- 
dependent contractor depend upon the latter’s 
decision to become a member of the union if 
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he is an owner-operator and to require his 
employees as well as himself to become mem- 
bers of the union if he is a fleet owner. The 
requirement therefore makes the central test 
of the employer’s continuing to do business 
with such an individual his internal labor policy 
and not his maintenance of union wage scales 
or similar conditions which otherwise might 
adversely affect the unit members. This is sub- 
stantially similar to provisions which permit 
an employer to subcontract only with third 
parties who are unionized. Such provisions 
have repeatedly been struck down under § 8(e) 
as implementing illegal secondary objectives. 
See, eg., N.L.R.B. v. Joint Council of Team- 
sters No. 38, 338 F. 2d 23, 28, 30-31 (9 Cir. 
1964); Meat & Highway Drivers, Dockmen, 
Helpers & Misc. Truck Terminal Employees, 
Local Union No. 710 v. N.L.R.B., 335 F. 2d 


709, 717 (D.C. Cir. 1964) ; District No. 9, Inter- 
national Association of Machinists v. N.L.R.B., 
315 F. 2d 33, 36-37 (D.C. Cir. 1962). [A. Duie 
Pyle, supra, 65 LRRM at 3110] 


Petitioners also challenged the Board’s determi- 
nation on the grounds that there is insufficient evi- 
dence of an unlawful motive by the Unions (Br. 
19-22). Specifically, for example, petitioners assert 
that there would be no reason for their concern about 
the status of the demonstrators because they are al- 
ways members of the Union anyway (Br. 20). But the 
record does not support that blanket generalization 
(J.A. 140-141) and it is immaterial in any event. If, 
as the Board found, the disputed clauses condition 
further business relations between employers upon 
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the demonstrators’ union membership, the clauses are 
secondary and unlawful even though the Unions 
are merely guaranteeing the performance of second- 
ary conditions which they traditionally have enjoyed 
as a matter of voluntary practice. Congress was aware 
that neutral employers often cooperate voluntarily 
with unions when it prohibited hot cargo agreements 
whereby such cooperation would be guaranteed.” And 
as the Supreme Court recently confirmed, “‘there need 
not be an actual dispute with the boycotted employer 
* * * for the activity to [be deemed secondary] * * * 
so long as the tactical object of the agreement and its 
maintenance is that employer * * * (Woodwork, 
supra, 386 U.S. at 645). Lack of an active conflict 
between petitioners and some other union or employer 
is therefore irrelevant. 

Moreover, petitioners’ general insistence upon proof 
of secondary motivation has already been considered 
and rejected. As the Court explained in Truck Drivers 
Local 413, supra, rejecting a similar union argument, 
“extrinsic evidence of object alone [is] * * * not 
determinative * * * the contract must be tested by its 
terms, express or implied.” 118 U.S. App. D.C. at 152, 
334 F. 2d at 542. 


®See the legislative history summarized by the Supreme 
Court in Woodwork, supra. 
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CONCLUSION 


For the reasons stated, it is respectfully submitted 
that the petition for review should be denied and 
that a decree should issue enforcing the Board’s order 
in full’ 

ARNOLD ORDMAN, 
General Counsel, 
Dominick L. Manot_t, 
Associate General Counsel, 
MarceL Matet-PREvoSsT, 
Assistant General Counsel, 
Gary GREEN, 
Auan D. EISENBERG, 
Attorneys, 
National Labor Relations Board. 
Ocroser, 1967. 


° The fact that the Board disagreed with the Trial Examiner 


in this case does not substantially detract from the propriety 
of the Board’s determination. The disagreement in this case 
was over the legal inferences to be drawn from established 
facts, not over the credibility of witnesses or other evidentiary 
issues. Hence, the Trial Examiner's superior opportunities for 
observing witness demeanor are immaterial here. V.L.2.B. v. 
Milk Wagon Drivers’ Union, Local 763, 335 F. 2d 326, 328 
C.A. 7. Rather, this is a case where “the presumptively broader 
gauge and experience of members of the Board have a meaning- 
ful role”. Oil, Chemical & Atomic Workers, Int'l Union, Local 
4-243 v. N.L.RB., — US. App. D.C. —, 362 F. 2d 943, 946. 
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GENERAL COUNSEL’S EXHIBIT NO. 17 


Master Foop anp Liquor AGREEMENT RErail CLERKS 
Locat Union No. 1288 AFL-CIO 


This Agreement, made and entered into this 

by and between the RETAIL 

CLERKS UNION LOCAL NO. 1288, chartered by 

Retail Clerks International: Association, AFL-CIO, 

hereinafter referred to as the Union, party of the first 

part, and hereinafter 
referred to as party of the second part. 


WITNESSETH 


In consideration of the premises, and of the respec- 
tive promises, agreements and covenants of the said 
parties hereto, they do hereby mutually agree as fol- 
lows, to wit: - 

* * "  paemrenne * * 
Section 2—Employment of Union Members 

(a) All employees covered by this Agreement shall 
within thirty-one (31) days after their employment, 
or within thirty-one (31) days after the signing of 
this agreement, whichever is later, become members 
of the Union and retain such membership as a condi- 
tion of employment, subject to the provisions of Sec- 
tion 8(a) (3) of the Labor Management Relations Act. 

* * * 


* * 


(21) 
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Section 8—Classification of Employees 


* * * * * 


(g) Demonstrators. All work connected with or in- 
cidental to the demonstration of merchandise offered 
for sale in the Employer’s retail store (except mer- 
chandise referred to in Section 1(b) hereof as being: 
excluded from this Agreement) shall be covered by 
this Agreement, and all such work shall be performed 
only by members of the appropriate unit as defined in 
Section 1(a) hereof. No Demonstrator may perform 
such work in the Employer’s retail store unless said 
Demonstrator is on the payroll of the Employer, 
party hereto or a licensee of said Employer, and 
unless the Employer at all time holds and exercises 
full control of the terms and conditions of employ- 
ment of any such Demonstrators while such work is 
being performed in the Employer’s retail store. Dem- 
onstrators shall be covered by all the terms of this 
Agreement. All employees classified as Demonstrators 
on May 1, 1964 shall be paid on the basis of the Reg- 
ular Clerk’s rate of pay. 


* * * * * 


GENERAL COUNSEL’S EXHIBIT NO. 18 


Master Foop AGREEMENT 
BETWEEN 


Reram Cuerxs Union Locat No. 839, 984 Lupin 
Drive, SALINAS, CALIFORNIA 


AND 


Foop EMpLoYeRS oF THE Counties or MONTEREY, 
Santa Cruz AND San BENITO 


(Effective July 1, 1964 to June 30, 1967) 
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* 


Section 1 


REcoGNITION AND ContTRAcT COVERAGE 


(a) Recognition. The Employer hereby recognizes 
the Union as the sole collective bargaining agency for 
an appropriate unit consisting of all employees work- 
ing the Employer’s retail food stores within the 
geographical jurisdiction of the Union except meat 
department employees and supervisors within the 
meaning of the National Labor Relations Act, as 
amended. 

(b) CLERK’S WORK: The work covered by this 
Agreement shall be performed only by members of 
the appropriate unit as defined in Section 1(a) hereof 
and such work shall consist of all work and services 
connected with or incidental to the handling or selling 
of all merchandise offered for sale to the public in the 
Employers’ retail food stores including the demon- 
stration of such products, * * *. 


* * * * * 


Section 3 
EMPLOYMENT OF UNION MEMBERS 


(a) All employees covered by this Agreement shall 
within thirty-one (31) days after their employment, 
or within thirty-one (31) days after the signing of 
this Agreement, whichever is later, become members 
of the Union and retain such membership as a con- 
dition of employment subject to the provisions of Sec- 
tion 8(a)(3) of the Labor Management Relations Act. 
For the purpose of this Section, the execution date of 
this Agreement shall be considered ‘as its effective 
date. 


* * * * * 
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Section 14 
DEMONSTRATORS 


All work connected with or incidental to the dem- 
onstration of merchandise offered for sale in the 
‘Employer’s retail store (except merchandise referred 
to in Section 1(b) hereof as being excluded from this 
Agreement) shall be covered by this Agreement, and 
all such work shall be performed only by members of 
the appropriate unit as defined in Section 1(a) hereof. 
‘No Demonstrator may perform such work in the Em- 
ployer’s retail store unless said Demonstrator is‘on the 
payroll of the Employer, party hereto or a licensee of 
‘said Employer; and unless the Employer at all times 
holds and exercises full control of the terms and con- 
ditions of employment of any such Demonstrators 
while such work is being performed in the Employer’s 
retail store. Demonstrators shall be covered by all the 
terms of this Agreement. All employees classified as 
Demonstrators on July’1, 1964 shall be paid. on the 


basis of the regular ’Clerk’s rate of pay. 


* * * * * 


0,9. GOVERNMENT PRINTING OFFICE: 1967 


eee 


IN THE 


Bnited States Court of Appeals 


For tur District or Convmpita Crrcvit 


No. 21,010 


| 
: : ZI 
Reta. CLerKS INTERNATIONAL ASSOCIATION, | 
Loca Union No. 1288, AFL-CIO; Rr- 
TAIL CLERKS INTERNATIONAL ASSOCIATION, 
Loca, Uxiox No. 839, AFL-CIO; and 
Reta. CLerKs INTERNATIONAL |ASSOCTA- 
tiox, AFL-CIO, 

Petitioners, i 

Vs. | 


+ - | 
NatioxaL Lavor Retatrons Boarn, 


Respondent, 
| 


James R. Mean and Rocer Meap, | 


d/b/a Mead’s Market, l 
Tntervenors, 


age . { 
On’ Petition to Review Order of 
National Labor Relations Board 
| 
2 406 

190 : : 
7 Carroi, Davis, Brrpick & McDonoveH, 
Ronaxp C. Davis, 
--Rowert P. COWELL, 
351 California Street, San Francisco, California 94104, 
S. G. Lippman, 
De Sales Building, Washington, D.C. 20036, 


Attorneys for Petit roners. 


— 


PERNAU-WALSM PRINTING CO.cgiioatoMAN FRANCIGCO. CALIFORNIA 


Subject Index 


Page 


A finding of violation of Section 8(e) of the act cannot be 
made by isolating particular employers and refusing to 
consider the operation of the disputed clauses in the con- 
text of the economic history and circumstances of the 
grocery industry in northern California 


Table of Authorities Cited 


Cases Pages 


A. Duie Pyle v. NLRB, ...... F.2d ......., 65 LRRM 3107 (C.A. 


Meat & Highway Drivers, ete. Local Union No. 710 v. NLRB 
(Wilson & Co), 118 U.S.App. D.C. 287, 335 F.2d 709 .. 


National Woodwork Mfgrs. Association v. NLRB, 386 U.S. 
612, 87 S.Ct. 1250 


Orange Belt District Council v. NLRB, 328 F.2d 534, 537- 
538 (D.C. Cir. 1964) 


NLRB v. Rockaway News Co., 345 U.S. 71, 79 
8. & E. McCormick, Inc., 159 NLRB No. 1, rev'd on other 


National Labor Relations Act (as amended 61 Stat. 136, 73 
Stat. 519, 29 U.S.C. 160£), Section 8e 


3,5 


No. 21,010 


IN THE 


United States Court of Appeals 
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Rerar CLeRKs INTERNATIONAL ASSOCIATION, 
Loca Union No. 1288, AFL-CIO; Rz- 
TAIL CLERKS INTERNATIONAL ASSOCIATION, 
Loca, Union No. 839, AFL-CIO; and 
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vs. 
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Respondent, 


JaMeEs R. Mrap and Roger Mean, 


d/b/a Mead’s Market, 
Intervenors. 


On Petition to Review Order of 
National Labor Relations Board 


PETITIONERS’ REPLY BRIEF 
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A FINDING OF VIOLATION OF SECTION 8(e) OF THE ACT 
CANNOT BE MADE BY ISOLATING PARTICULAR EM- 
PLOYERS AND REFUSING TO CONSIDER THE OPERATION 
OF THE DISPUTED CLAUSES IN THE CONTEXT OF THE 
ECONOMIC HISTORY AND CIRCUMSTANCES OF THE 
GROCERY INDUSTRY IN NORTHERN CALIFORNIA. 

Respondent and Intervenors in their briefs to this 

Court have persisted in an attempt to isolate the dis- 
puted clauses herein from the context in which the 
same arose, namely, the retail grocery industry of 
Northern California. The Trial Examiner found, as 
an uncontroverted fact, that this industry in Northern 
California is a highly organized one covered by col- 
lective bargaining agreements with various locals of 
the Retail Clerks International Association and an 
industry in which much of the bargaining had taken 
place on a multi-employer basis (J-A. p. 134). Indeed, 
one of the charging parties herein, Nickel’s, had been 
part of that very multi-employer bargaining. 


However, Respondent and Intervenors urge that 
this Court entirely disregard these circumstances in 
assessing the validity of the industry-wide demon- 
strator clauses. Such a position is factually unrealis- 
tic and legally unfounded. 


Perhaps the most complete reply to Respondent and 
Intervenors is that made by the Trial Examiner, him- 
self, in his decision in the instant matter : 

‘The General Counsel’s contention has a persu- 
asive ring if it be considered in isolation from 
past practice and bargaining history. The issue, 
however, does not arise in a vacuum. On the con- 
trary, it comes up against a background of dem- 
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onstrator practices in an industry of which 
Nickel’s and Mead’s are an integral part. While 
it is true that neither Nickel’s nor Mead’s has a 
history of using its own clerks in demonstrations, 
it ts not claimed that clerks and demonstrators 
function differently in these two stores from the 
manner in which they do in the rest of the indus- 
try.” (J.A. pp. 151-152; emphasis added) 


However, by adhering to the development of their 
“isolation” theory, the Board in its discussion of this 
case (J.-A. p. 165) and the General Counset in his 
brief demonstrate that they have both failed to listen 
and comply with the instructions of this Court. Peti- 
tioners submit that this Court has correctly defined 
the scope of the problem area to be considered by re- 
quiring an assessment of the economic history and 
circumstances of the industry in which the agreement 
arose in order to ascertain whether the proposed 
clause is ‘“‘germane to the economic integrity of the 
principal work unit,” Orange Belt District Council v. 
NLRB, 328 F.2d 534, 537-5388 (D.C. Cir. 1964). By 
adopting such a requirement, Petitioners believe that 
this Court has made it clear to the Board and the 
General Council that cases involving an alleged vio- 
lation of Section 8(e) cannot be determined in a 
vacuum apart from the historical and factual circum- 
stances of the industry as a whole. As the Court 
stated in Meat & Highway Drivers, etc., Local Union 
No. 710 v. NLRB (Wilson & Co.,), 118 US App. D.C. 
287, 335 F.2d 709 at 716: 

“To conclude that a contractual term falling 
within the letter of Section 8(e) properly falls 
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within its prohibition, there must be either a 
finding that both parties understood and ac- 
quiesced in a secondary object for the term, or a 
finding that secondary consequences within Sec- 
tion 8(e)’s intendment would probably flow from 
the clause, in view of the economic history and 


{ circumstances of the industry, the localities and 
the parties.” (Emphasis added) 

“Petitioners contend that the above considerations 
ate especially relevant, if compliance with the ra- 
tionale expressed in the Supreme Court’s decision in 
National Woodwork Mfgrs. Association v. NLRB, 386 
US 612, 87 S.Ct. 1250, is to be obtained. Thus, in de- 
termining whether in the instant case, the contracting 
out of demonstration work is a mandatory subject of 
bargaining, is the Union to be precluded from util- 
izing its experiences with thousands of other grocery 
operators in Northern California (whom the Trial 
Examiner found do not function any differently from 
Mead’s and Nickel’s, J.-A. pp. 151-152) in trying to 
protect, preserve or, in some instances, recapture 
work for unit employees? 


The Board decided that because Nickel’s and Mead’s 
had never exercised a requisite degree of control over 
the employment of demonstrators, that with particu- 
lar regard to these employers, the persons performing 
demonstrator work could not be considered as part 
of the appropriate bargaining unit (J.A. pp. 164-165). 
Should this finding end the inquiry as the Board and 
General Counsel (Resp. Brief pp. 9-10)’ assume? Pe- 
titioners submit it does not. A union can protect itself 
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against potential inroads made against the work of 
the unit employees irrespective of whether the situ- 
ation is actually confronting it in negotiations with 
the particular employer involved at that time. As we 
pointed out in the Opening Brief (pp. 25-26), the 
Board has already confirmed this view in 'S. & HL. Mc- 
Cormick, Inc., 159 NLRB No. 1, rev'd on other 
grounds sub. nom. A. Duie Pyle v. NLEB, —. F.2d —., 
65 LRRM 3107 (C.A. 3, 1967). 


Given the premise that such protective clauses are 
mandatory subjects of bargaining, the question thus 
becomes whether a particular employer who arguably 
has not been utilizing his own employees to perform 
demonstration work in his store can be lawfully re- 
quired to bargain over a clause which would require 


that the work be done by persons in his employ and 
under his control? At most this is all the disputed 
clause states and in this regard the clause and the 
factual circumstances are no different from that con- 
sidered and approved by this Court in the Meat & 
Highway Drivers case, supra, where the clause in that 
case provided that truck shipments by each meat 
packer to its customers within Chicago be made from 
a Chicago distribution facility of the Employer by em- 
ployees covered by this agreement (Id. at p. 711). 


Even if the Board had disagreed with the legality 
of the additional parenthetical ‘or licensee” language 
of the clause, which was inserted by the food em- 
ployers for their own administrative convenience, it 
should have extended its inquiry to ascertain whether 
the remainder of the clause confining demonstration 
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work to unit employees was fairly claimable. This 
the Board specifically refused to accomplish (J. A. p. 
164) and instead struck down the entire clause (J.A. 
pp. 170-171). 

By taking this action, the Board has erred in in- 
validating more of the contract than even it contends 
is, unlawful (see NLRB v. Rockaway News Co., 345 
US 71, 79). 

For the above stated reasons, Petitioners submit 


that their petition should be granted and the com- 
plaint against them dismissed. 


‘Dated, December 7, 1967. 


Carrot, Davis, Burpick & McDonovucH, 
Rotanp C. Davis, 


Rosert P. CowEL, 
S. G. Lippman, 
Attorneys for Petitioners. 
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PETITION BY THE NATIONAL LABOR RELATIONS BOARD 
FOR MODIFICATION OF OPINION 


The National Labor Relations Board hereby petitions 
for modification of that portion of the Court’s decision, dated 
January 18, 1968, which amended the terms of the Board’s 
remedial order. In support of its petition, the Board respect- 
fully shows the Court as follows: 


e Court’s decision in this case approved the Board’s 

fin of unfair labor SEES Specifically, this Court 
agreed that the Unions had insisted upon employer agree- 
ment to a food demonstrator clause which ran afoul of Sec- 
tion (e) of the Act, and that the Unions’ striking and picket- 
ing & obtain the clause constituted unfair labor practices in 
violaion of Sections 8(b)(4)(i)(ii(A) and 8(b)(3). The 
rationale of this holding was that the clause at issue subjected 
demonstrators to the full coverage of the bargaining contract 
applicable to certain retail stores, including the requirement: 
of union membership, even though the demonstrators were 
not in fact the employees of the stores. However, this Court 
then proceeded to consider, sua sponte, and to modify, the 

of the Board’s remedial order. In so doing, we respect- 
fully submit, the Court erred. 


‘The Court stated that “the demonstrator clause would 
be unobjectionable if the language permitting the demonstra- 
tors to be on the payroll of another employer is excised . . .” 
(sl. op., p. 8). Accordingly, the Court altered the Board’s re- 

order from a prohibition against insisting upon execu- 
tion§ of the particular clause-involved in this case to a prohibi- 
tior# against insisting upon the clause unless the language per- 
mitting demonstrators to remain on another employer’s pay- 
roll,were excised. But this analysis overlooks the rationale 
“f which the Board found the clause unlawful. 


Prior to the Unions’ decision to compel adoption of the 
ted clause in this case, it is clear that the suppliers, not 
the Store owners, performed all the employer functions vis-a- 


1 ee Clerks International Association, Local Unions Nos. 839 and 


1288, AFTI-CI1O, Retail Clerks International Association, AFL-CIO. 


vis the demonstrators. As we showed in our brief, pp. 4-5, it 
was the suppliers who hired the demonstrators, assigned them 
to a particular store, set and paid their wages, determined 
their days and hours of employment and other working condi- 
tions, and instructed them in how to perform their work. 


Nor would the disputed contract clause have significantly 
altered this relationship. One of the Unions’ own witnesses 
admitted that the clause was sought only to clarify and make 
more specific the existing practices (J-A. 166). Accordingly, 
the clause, irrespective of its wording, was still intended to 
sanction a situation in which the suppliers hire, pay and direct 
the work of the demonstrators. As the Board noted (J.A. 166), 
“There is no indication in the instant case that the relation- 
ship between the stores.and the demonstrators would change pu 
pursuant to the full control provision [of the disputed clause.]”” 


Thus, the vice in the demonstrator clause was not, as this 
Court seems to suggest, simply that it allowed demonstrators 
to remain on the payroll of the licensees (ie., suppliers), but 
that it was sought to be applied to the demonstrators at all. 
For the demonstrators, irrespective of the payroll on which 
they may be carried, were still in fact the employees of the 
suppliers and not of the stores — in view of the substantial 
control which the suppliers would in fact retain with respect 
to the results to be achieved and the manner and means by 
which the work was to be performed (J.-A. 166). Therefore, 
it was inappropriate for the Court to assume that the Unions’ 
violation would be remedied, and the policies of Section &(e) 
effectuated, merely by requiring deletion of that portion of 
the disputed clause relating to other employers’ payrolls. 


2 This point is discussed in the Board’s brief, pp. 15-16. 


of case differs from Meat & Highway Drivers, etc. v. 
\N.L.R.B., 118 U.S. App. D.C. 287, 295, 335 F. 2d 709, 717. 
There, jinlike here, it could reasonably be assumed that, with 
ithe delétion of the invalid provision, the contract would only 
have lafvful application. 


F$r the reasons stated, we respectfully request that the 

| Court (a) delete the concluding portion of its opinion in the 

instantj beginning with the sentence on sl. op., p. 7, “We do 

| not enforce the Board’s order as issued, however, because it 

| sweeps too broadly,” and (b) issue a judgment enforcing the 
Board order in full. 
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CERTIFICATE 


This petition for modification is filed in good faith and 
not for purposes of delay. 
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